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LEGACIES 


@ Old People 

@ Young People 

@ Distressed Gentlewomen 
@ Mother © Baby Homes 
@ Fresh Air Holiday Homes 
@ EvangelisticWork,etc.,etc. 
Legacies are more than ever essential, 


these days, in helping to maintain the 
many branches of our work 


URGHARMY 


Enquiries welcomed by The Rev. E. Wilson Carlile, 
Chief Secretary, The Church Army, 
55 Bryanston Street, London, W.1 


























FACTS FOR YOUR GUIDANCE 


about Spurgeon’s Homes 


@ Over 200 boys and girls are in our care. 
@ Childrenare received fromaill parts of U.K. 


@ it costs nearly £1,000 per week to 
maintain the Homes. 


@ No grant or subsidy is received from any 
Government Department. 


@ Legacies and subscriptions are urgently 


needed and will be gratefully received by 
the Secretary. 


CPURGED 


HOMES 


26, Hadden Heuse, Park Road, Birchington, Kent 
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Gentlefolks’ 
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Funds URGENTLY needed to 
maintain over 300 existing 
pensioners, mostly aged and 
infirm, and hundreds of other 
sick and chronic invalids now 
being cared for by the D.G.A.A. 
both in their own homes and 
in the Nursing Homes provided 
by the Association. 


The Association is entirely supported 
by Voluntary Contributions. 


Hon. Treasurer : 


R. A. Bromley Davenport. 
10 Knaresborough Place, 
London, S.W.5. 
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NOTIFICATION 


OF VACANCIES ORDER, 
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The engagement of persons answering these advertisements must be made through a Local Office of the 
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APPOINTMENTS 


SOUTHAMPTON C.B.C. invites applications 
for APPOINTMENT OF DEPUTY TOWN 
CLERK from qualified solicitors with five 
years’ municipal service. The salary will be at 
a point within the grade £1,500 to £1,750 
according to experience. Closing date May I1, 
1954. Further particulars from A. NORMAN 
ScuormLp, Town Clerk, Civic Centre, 
Southampton. 


INQUIRIES 
YORKSHIRE DETECTIVE BUREAU 
(T. E. Hoyland, Ex-Detective Sergeant). 
Member of The Association of British Detec- 
tives, World Secret Service Association and 
Associated American Detective Agencies. 
DIVORCE — OBSERVATIONS —EN- 
QUIRIES—Civil and Criminal investigations 
anywhere. Over 1,000 Agents. Over 27 
years C.1.D. and Private Detective Experience 
at your Service. Empire House, 10, Piccadilly, 
Bradford. Tel. 25129. (After office hours, 
26823.) Established 1945. 


PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel.: Boldon 7301. Available day 
and night. 


County OF SALOP 


SENIOR ASSISTANT SOLICITOR required. 
Good Local Government experience essential. 
Salary £1,250x£50—£1,450. Apply fully, 
giving education, experience and three 
referees before May 14 (no forms) to the 
Clerk of the County Council, Shirehall, 
Shrewsbury. 


Cry OF ST. ALBANS 


APPLICATIONS are invited for the established 
appointment of Assistant Solicitor. Salary 
A.P.T. Va, rising to A.P.T. VII after two 
years’ admission. Duties include conveyancing 
and advocacy. Housing accommodation 
available if required. Applications, 





| Clerks’ assistants is agreed). 


| Applicants 


with | 


names and addresses of two referees, must | 


reach me by May 10, 1954. ; 
W. B. MURGATROYD, 
Town Clerk. 
Town Clerk’s Office, 
St. Albans. 


County OF SOMERSET 
Appointment of Male Assistant to part-time 
Justices’ Clerk 


APPLICATIONS are invited for the above 
whole-time appointment. Applicants should 
have had considerable experience of the duties 
performed in a Magistrates’ Clerk’s Office, be 
capable of performing all such duties without 
supervision, including the issuing of process, 
the taking of depositions and the keeping of 
accounts. The appointment is subject to the 
provisions of the Local Government Super- 
annuation Acts, 1937-1953, to a satisfactory 
medical examination, and to one month's 
notice on either side. 

The salary payable will be £600 per annum. 
The salary and conditions of service will be 
subject to review when National Scales for 
Justices’ Clerks’ Assistants have been nego- 
tiated or fixed. 

The successful applicant 
allocated to the Axbridge Petty Sessional Divi- 
sion, but may at a later date be transferred 
to one of the other Petty Sessional Divisions 
in the County. 

Applications, stating age, qualifications and 
experience, together with the names and 
addresses of three referees, should be sent to 
the undersigned not later than May 14, 1954. 


E.S. RICKARDS, 
Clerk of the Magistrates’ 
Courts Committee for the 
County of Somerset. 
County Hall, 
Taunton. 
April 27, 1954. 


JUSTICES’ CLERK’S ASSISTANT 





APPLICATIONS are invited for the appoint- 
ment of a male second assistant to the Clerk 
to the Justices for the Lower Osgoldcross 
Division, W.R.Yorks., at a salary within the 
General Division of the National Scheme 
(present maximum £470 at age thirty, subject 
to revision when National Scale for Justices’ 
Knowledge of 
shorthand and typewriting essential. 
should have completed their 
National Service and the successful applicant 
will be required to pass a medical examination, 
the post being superannuable. Applications, 
in writing, should reach the undersigned on or 


| before Friday, May 21, 1954. 


N. G. SILVESTER. 
Justices’ Clerk’s Office, 
Goole. 
Yorks. 
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NOTES of 


Matrimonial Cruelty 


A wife who had failed to obtain a decree against her husband 
on the ground of cruelty alleged as one of the acts of cruelty that 
her husband had thrown a boiled egg at her. When she appealed 
from the decision of the Commissioner, the Court of Appeal also 
declined to hold that there was evidence of cruelty. From the 
account of the case in The Times of April 8, it would seem that 
the egg, which was thrown while the parties were at the breakfast 
table, did not hit the wife. The husband said he threw the egg 
across the table because he was tired of boiled eggs. 


If one applies the test of cruelty laid down in Russell v. 
Russell (1895) P. 315, it seems clear that matrimonial cruelty 
such as a court could act upon was not proved. It could hardly 
be argued successfully that the incident affected the health or 
safety of the wife, or endangered it, or even caused reasonable 
apprehension of it. True, as was pointed out by Singleton, L.J., 
if there were repeated acts of the kind, or if a hard-boiled egg 
were thrown and hurt the wife, the position might be different. 

Magistrates, who can give relief on the ground of cruelty only 
if it is persistent, might have to deal with a case of this kind if 
egg-throwing became accurate and habitual, but it is not likely 
that many men would put eggs to such a use, even though they 
have come down in price and are no longer scarce. 


A Scottish Judge’s Views on Probation 


In England we are accustomed to hear from time to time of 
judges of the superior courts speaking in favour of the probation 
system and giving some advice as to its proper use. The fact 
that courts of assize make use of the services of probation officers 
in connexion with social inquiries, and that the judges not 
infrequently make probation orders, shows that the system and 
the service are well established. A Scottish judge, Lord Migdale, 
recently addressed the Scottish Conference of the National 
Association of Probation Officers. He observed that not only 
must probation compete with the pre-conceived idea of punish- 
ment ; it was in direct conflict with the modern conception of 
punishment as understood in the totalitarian States, where 
deterrent example was the only thing to be considered in in- 
flicting punishment. 

In a way it was in competition with legal conceptions and legal 
theories which were centuries old. 

There was still a very large body of opinion which believed 
that the main purpose of punishment was to protect the rest of 
the people and that the way to inflict it was to shut up the wrong- 
doer and care for nothing else. They must try to break down 
that conception of punishment. 

“I suggest,” said Lord Migdale, “ that probation is both a 
challenge and an inspiration. It is a challenge to the old con- 
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ception of punishment and an inspiration to those of us in 
Scotland who believe that, given the right environment and the 
right type of person to assist, the wrong-doer can be won back 
to the proper path of social life.” 


There was a danger—although he did not see it developing— 
that the probation order might be given too freely, that it would 
cheapen the whole system and bring it into bad repute. 


There was a risk, too, when mental institutions were so over- 
crowded that probation might be used to cover up the case of a 
mentally-afflicted person, not necessarily certifiable, who would 
be better in an institution than at home. 


Lord Migdale concluded by quoting statistics of probation 
orders made during 1951 and 1952, and said that it seemed to 
him, on the basis of these statistics, that more use might be 
made by the burgh courts of the probation order, though he did 
not say that by way of criticism. 


Informal Arrangements under Maintenance 
Orders 


We have always disliked a practice adopted by some magis- 
trates’ courts of making an informal arrangement for payment 
of something less than the weekly amount specified in a main- 
tenance order while the man is out of work or otherwise unable 
to pay the full amount. It seems to us better, in case of anything 
more than a very short period, to vary the order, so that there is 
no room for dispute or misunderstanding, and so that arrears do 
not accumulate which may afterwards be claimed. 


We are glad to note that the High Court has disapproved of 
such an arrangement. In Jvory v. Ivory, p. 249, ante, a magis- 
trates’ court, on an application by the husband to reduce the 
amount of a maintenance order because he was unemployed and 
drawing national assistance, had varied the order to 30s. a week 
instead of £3, and had added to its adjudication a note that he 
need pay only 15s. a week while he continued in that position, 
the arrears to be allowed to accumulate. The husband appealed, 
and the Divisional Court said that he ought not to have been 
ordered to pay a sum which the court had found he could not 
pay, the order being accordingly reduced to 6s. a week, retro- 
actively from the date of the variation by the justices. 


The case may also remove doubts some have entertained about 
the right of appeal where the application of the appellant has 
been successful to the extent that an order has been made but 
is regarded as inadequate or otherwise unsatisfactory. Here, 
the husband did obtain a reduction of the amount of the pay- 
ment, but it was in his submission an insufficient reduction and 
was coupled with a condition which he argued was not within 
the power of the court to impose. There appears to have been 
no suggestion by anyone that the appeal could not be entertained. 
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The Illegitimate Child 


In spite of some improvements in the law, the position of the 
illegitimate child remains unsatisfactory. It is possible for such 
a child to be the liability of no man in respect of his main- 
tenance, even though parentage is proved beyond doubt. It is 
also generally, though not universally, considered that he is not 
within the benefits of the Guardianship of Infants Acts. 


In Galloway v. Galloway (The Times, April 14) the question 
was whether there was jurisdiction in divorce proceedings to 
make an order respecting a child born to the parties before their 
marriage in circumstances which made it impossible for him to 
be legitimated by their subsequent marriage. By s. 26 of the 
Matrimonial Causes Act, 1950, there is power to deal with 
children the marriage of whose parents is the subject of the pro- 
ceedings. This is a wider expression than “children of the 
marriage,”’ and it was argued that the child in question could be 
dealt with in the order of the court. The learned Commissioner 
had held he had no such power, and in the Court of Appeal his 
decision was affirmed by a majority. Singleton, L.J., dissented, 
and observed that the dismissal of the appeal might lead to a 
change in the law, since the Court ought to be able to make an 
order in respect of the custody and maintenance of such children, 
if the parentage was clearly established. 

If legislation should be introduced, it is much to be desired 
that it should be laid down that the Guardianship of Infants 
Acts apply to illegitimate children. An illegitimate child may 
be in even greater need of the exercise of the powers of a court to 
make orders as to his custody and maintenance than many a 
legitimate child who is the subject of such orders. There is a 
widespread feeling that an amendment of the law relating to 
illegitimacy is required. 


Continuing or Repeated Offence ? 


If a motorist who has been stopped by the police for not 
having a driving mirror continues his journey and is stopped 
again on the same day in another petty sessional division and is 
reported and summoned before two magistrates’ courts, is he 
liable to conviction by each court ? 


This question is raised in the report of the County Justices 
Committee to the Devon Quarter Sessions. A closely reasoned 
memorandum by the learned clerk of the peace is printed in the 
report and gives, in our opinion, the right answer, namely, that 
there is no legal objection to two convictions. 


It is pointed out that such offences have not been made con- 
tinuing offences, and that if the motorist had been stopped on 
two successive days there would have been no question as to the 
number of offences committed. It is further pointed out that 
though there appears to be no reported case on this point, an 
analogous one is that of Flack v. Church (1917) 82 J.P. 59, where 
it was held that the fact that in a particular year a person has 
been convicted of keeping a dog without a licence does not prevent 
his being convicted of keeping on a subsequent date in that year 
the same dog without a licence. Another case quoted as illustra- 
tive of the principle involved is R. v. Vandercombe and Abbot 
(1796) 2 East P.C. 519. 


The memorandum concludes with what is, if we may say so, a 
statement sound in law and in accordance with practical 
commonsense. “ It would also seem to be the duty of a motorist 
once his attention is drawn to the fact that he is committing an 
offence to take some practical step to put things right. If, in 
the case in question, when the motorist was stopped on the second 
occasion he had shown that he was making his way to a garage for 
the purpose of having a new driving mirror fixed it is probable 
that only one charge would have been made against him. The 


GOVERNMENT REVIEW, MAY 1, 1954 VOL. 


fact that he was stopped and then proceeded again without 
attempting to rectify the defect seems clearly to constitute a 
further offence.” 


Foster Children 


“* Foster child” is a convenient description used in s. 206 (3) 
of the Public Health Act, 1936, as referring to a child living 
apart from its parents with someone who is often described as a 
foster parent. 

The circumstances in which a child may be said to be living 
apart from its parents and be brought within the provisions of 
s. 206 were discussed in Wallbridge v. Dorset County Council 
(The Times, April 14), a case heard by Lloyd-Jacob, J. The 
learned judge held that in the circumstances of this case, the 
children in a boarding school for backward children were not 
foster children within the meaning of the Act. In the course of 
his judgment, he said that an actual or inferred intention to deny 
to the child parental guidance and control or inability to provide 
it must be associated with physical separation before the “‘apart- 
ness *’ on which the need for this type of protection was based 
could be created. 


Selective Tendering 


In the next few weeks local authorities will be called on to 
consider the suggestions made by a committee, which was set 
up last year at the instance of the Minister of Works, by the 
Royal Institute of British Architects, the Royal Institution of 
Chartered Surveyors, and the National Federation of Building 
Trades Employers, to review tendering practice in the building 
trade. The origin of this committee was a debate in the House 
of Commons in November, 1952, which arose from public 
discussion of alleged restrictive practices adopted by a body of 
important firms. The topic discussed in the report, which is 
dated March 1, 1954, and became available to the public at the 
beginning of April, is of superlative importance to local authori- 
ties, and the report states that the local government associations 
were invited to nominate members of the committee, but that 
some of them could not see their way to do so (in our opinion, 
wisely) ; the report is therefore an expression of the views held 
by representatives of the two main professional bodies interested, 
and of the most important body in the building trade. We 
hope to deal with it soon at greater length than can be done in 
this Note ; meanwhile, we feel justified, in the light of accumu- 
lated experience upon the legal aspects of building and engineer- 
ing contracts, in uttering a most earnest warning to local 
authorities of all types against being lured into “selective 
tendering * in any form. 


Review of the Institute of Municipal Treasurers 
and Accountants’ Fourth Annual Return of 
Housing Statistics 


The Institute of Municipal Treasurers and Accountants has 
issued its fourth annual return of housing statistics, covering the 
twelve months to March 31, 1953, and we feel sure that this 
useful publication will be widely read by those interested in 
housing. 

The return includes the London County Council, all county 
boroughs, 204 non-county boroughs, 188 urban districts and 
fifty-eight rural districts, and shows for each authority the total 
number of dwellings in the housing revenue account, the capital 
cost of houses completed during 19 a summary of the 
housing revenue account and repairs account, weekly net rents 
charged at March 31, 1953 (and rents for new houses fixed since 
that date) in respect of two-bedroom and three-bedroom houses. 
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The highest capital cost of a three-bedroom house completed 
during the year was £2,787, the lowest £1,300. Average weekly 
net rents of this type of house varied widely : for houses com- 
pleted after March 31, 1945, the lowest rent was 9s. 9d. and the 
highest 36s. 6d. 

The return demonstrates vividly the importance of local 
authority housing in the life of the nation and although the 
picture presented is incomplete, the information given is never- 
theless extensive. The population within the areas of the 
authorities covered by the return is 33,093,000 and the number 
of council dwellings in those areas is 1,661,000. It may therefore 
be estimated that a population of the order of 5,814,000 is living 
in these subsidized houses, which were costing public funds 
£30,089,000 per annum in 1952/53. The minimum combined 


rate and state subsidy on a council house is the considerable 
sum of 13s. 8d. a week and we must confess to some sympathy 
with those councils who are taking steps to limit the disbursement 
of this public assistance to those tenants who are shown to need it. 


ADJOURNMENT 


A question in our Practical Point series prompted a careful 
study of the powers of magistrates’ courts to adjourn the hearing 
of proceedings and to remand the defendants concerned in those 
proceedings. These powers are not contained in one or two 
sections but have to be looked for in various sections of the 
Magistrates’ Courts Act, 1952, and we think it worth while 
to deal with them under various headings, according to the nature 
of the proceedings. 


EXAMINING JUSTICES 

By s. 6 (1) of the Act, a magistrates’ court may before beginning 
to inquire into an offence as examining justices, or at any time 
during the hearing, adjourn the hearing, and if it does so shall 
remand the accused. By s. 6 (2) the time and place for the 
resumed hearing must be fixed at the time of the adjournment, 
and the time must be that at which the accused is required to 
appear or be brought before the court in pursuance of the 
remand. 

For the powers of the court when a defendant is remanded we 
have to look to ss. 105 and 106. These powers are the same, 
whatever the proceedings, if the court has power to remand a 
person, and we will deal with them here, and refer back to them, 
as may be necessary, in the later parts of this article. 

By s. 105 (1), where there is power to remand, the person 
concerned may be remanded in custody, to be brought before 
the court at the end of the period of remand or at such earlier 
time as the court may require, or may be admitted to bail on his 
own recognizance, with or without sureties, as the court may 
decide. When he is so remanded on bail the recognizance may, 
by s. 105 (3), be conditioned either simply for his appearance 
before the court at the end of the period of remand or for his 
appearance at every time and place to which the hearing of the 
proceedings in that court may be from time to time adjourned. A 
person remanded in the latter way is often said to be “ on con- 
tinuous bail,”’ and he is deemed to be remanded on each occasion 
that the proceedings are adjourned. If the court has any reason 
to change its decision about granting bail or “ continuous bail ” 
it may do so by ordering, on the occasion of any adjournment, 
that the remand then ordered is to be a remand in custody, or 
for the defendant’s appearance on the next occasion only, as the 
case may be. Alternatively, where on previous occasions there 
has been a remand in custody, or without continuous bail, the 
new remand may be on bail or on continuous bail as the court 
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We feel also that a demand by a local authority for substantial 
rate contributions over and above the statutory minimum is only 
justifiable after rents have been raised to a reasonable level. 
On this matter of policy some local authorities obviously disagree 
with us : we mention Gateshead as an example. The normal 
statutory rate subsidy is £8 18s. per dwelling ; the total rate 
subsidy per dwelling in Gateshead is £19 19s. In that town 
the total cost of housing in 1952/53 on housing revenue account 
was approximately £259,000. Of this sum the tenants paid 
£106,000, miscellaneous income met £3,000, and the balance of 
£150,000 was charged to ratepayer and taxpayer. Average 
weekly rents of three-bedroom houses completed before April 1, 
1945, are 8s. 2d.: subsequent to that date the figure is 12s. 4d. 
We note, it is true, that for houses completed since March 31. 
1953, rent is 15s. 4d. but no indication is given in the return of 
any revision of the figures of 8s. 2d. and 12s. 4d. applicable to 
the great majority of houses owned. 


AND REMAND 


thinks fit. The power, after one remand, to remand again is 
expressed in s. 105 (2). 

Where the defendant is allowed bail, but cannot at once find 
any necessary sureties the court has power to commit him mean- 
time to custody (see the last part of s. 105 (1)). 

Section 105 (4) is very important because it prescribes the time 
limits of remands for various purposes. The general limit of a 
remand in custody or on bail is eight clear days, i.e., for example, 
from April 1 to April 10, both days on which the defendant 
appears before the court being excluded from the calculation. 

There are various exceptions to this as follows : 


1. Sections 14 and 26 of the Act (with which we shall deal 
later) allow a court to adjourn the hearing of a case, in specified 
circumstances, for “‘ not more than three weeks at a time.” In 
such a case the period of remand whether in custody or on bail 
may equal the period of the adjournment. 

2. Where it is necessary to adjourn the hearing of a case in 
order to constitute a court having power to try an indictable 
offence summarily, the adjournment may be to the first date when 
it is practicable so to constitute the court and the defendant may 
be remanded to that date even though the period exceeds eight 
clear days. 

3. When the remand is on bail there is no restriction on the 
period, provided that both parties agree to the period fixed. 

By s. 105 (5), where there is power to remand in custody and 
the period is one not exceeding three clear days, the defendant 
may be committed to the custody of a constable. 

Other necessary provisions about remands are contained in 
s. 106. Subsection (1) provides that if a person who has been 
remanded is unable because of illness or accident to appear when 
he should, the court may, in his absence, remand him for such 
further time as may be necessary and there is no limit fixed for 
the period of such further remand. If such a person is on bail 
the matter is dealt with by enlarging his recognizance, and that 
of any surety, to the later date. 

Section 106 (3) gives a useful power. If a defendant is on bail 
and it happens that for some reason it becomes known before the 
date of the remand hearing that it will be impossible to proceed 
with the case on that day the defendant would have, but for 
s. 106 (3), to appear to be further remanded. That subsection. 
however, gives the court power to enlarge his recognizance, and 
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that of any surety, in the defendant’s absence and such an en- 
largement of the recognizance is deemed to be a further remand. 
In such circumstances the court might think fit to ascertain, if 
possible, if any surety concerned is agreeable to continue to act 
before so enlarging his recognizance. 


MAGISTRATES’ COURT HEARING AN INFORMATION 

We come now to the power to adjourn and to remand during 
the summary trial of an information. The first section is s. 14. 
By subs. (1) the court may adjourn the hearing at any time, 
whether before or after beginning the trial, and may do so even 
though composed of only one justice. 

The power to remand is contained in s. 14 (4). When the 
hearing is adjourned the court can always remand the de- 
fendant, if it thinks fit, and must do so in the case of a defendant 
aged seventeen or over if— 

(a) The offence is one triable summarily only with the 
consent of the accused in pursuance of s. 19 of the Act or of s. 5 
of the Newspaper Libel and Registration Act, 1881 ; or 


(b) The offence is one to which s. 18 of the 1952 Act relates 
and the court has proceeded to summary trial by virtue of the 
provisions of s. 18 (3). 


If the defendant is remanded the length of the adjournment is 
regulated by s. 105, supra. If he is not remanded the only limit 
on the period of the adjournment is that contained in s. 14 (3), 
and the date of the adjourned hearing may either be fixed at the 
time of the adjournment or be left to be fixed later, i.e., the 
hearing is adjourned sine die (s. 14 (2)). When the case is 
adjourned sine die the hearing must not be resumed unless the 
court is satisfied that the parties have had adequate notice of the 
time and place of the resumed hearing. 


Section 14 (3) gives a court power to adjourn after conviction 
and before sentence in order that inquiries may be made or to 
enable the court to decide how best to deal with the case. Any 
such adjournment may not be for more than three weeks at a 
time. 

Section 26 is the remaining section dealing with adjournments 
and remands when a magistrates’ court is trying a defendant 
summarily. If the offence is one punishable on summary 
conviction with imprisonment (see definition in s. 126 (8)) and 
the court is satisfied that the offence has been committed by the 
accused but is of opinion that an inquiry ought to be made into 
his physical or mental condition before the method of dealing 
with him is determined the court shall adjourn the case and 
remand the defendant to enable a medical examination and report 
to be made. The adjournment may not be for more than three 
weeks at atime. If in such a case the defendant is remanded on 
bail his recognizance must contain a condition which will 
ensure that the necessary examination is made (for details see 
s. 26 (3)). 


MAGISTRATES’ COURT HEARING A COMPLAINT 


In civil proceedings the power to adjourn is a general one 
contained in s. 46. The court may adjourn the hearing at any 
time, whether before or after beginning the hearing, and may 
do so when composed of only one justice. If the defendant is 
not remanded, the adjournment may be either to a time and place 
fixed at the time of adjournment or it may be sine die. In the 
latter event the hearing must not be resumed at a later time and 
place unless the court is satisfied that the parties have had 
adequate notice of the resumed hearing. 

The power to remand in civil proceedings is given by s. 47, 
and is much more limited than in the case of criminal proceedings. 
If a defendant fails to appear after due service of a summons the 
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court may by s. 47 (2) and (3) issue a warrant for his arrest. 
Proof of service can be dispensed with, for this purpose, if the 
defendant has appeared on a previous occasion to answer the 
complaint. 


If the defendant is arrested on a warrant so issued and the 
proceedings are subsequently adjourned, the court may then 
remand the defendant (s. 47 (5)), but a defendant may not be 
so remanded, or be further remanded under s. 105 (2), after he 
has given evidence in the proceedings (s. 47 (6)). In the event 
of such a remand the time limit of eight days fixed by s. 105 (4) 
will apply unless he is on bail and both sides agree to a longer 
remand. The provisions of s. 106 (further remand in case of 
illness, etc.) with which we have dealt earlier will also apply. 


COMPLAINTS FOR ARREARS UNDER AFFILIATION 
ORDERS, ETC. 


Section 74 regulates the procedure for enforcing payment of 
arrears under affiliation orders and other orders similarly en- 
forceable. It enacts that the procedure is to be by order on 
complaint and this brings in the provisions of ss. 43 to 49 except 
in so far as they are inconsistent with the special provisions of 
s. 74. Section 74 gives no additional power to remand, and we 
must accept, therefore, that the only power to remand in such 
proceedings is that given by s. 47 (5) to which we have already 
referred and that, we must emphasize, exists only “‘ where the 
defendant is arrested under a warrant issued under this section ”’ 
that is a warrant after failure to attend after due service of a 
summons or after an appearance on a previous occasion. Sec- 


tion 74, however, gives an additional power to issue a warrant, in 
the proceedings we are now considering, even if a summons has 
not been previously issued. Although it seems strange that it 


should be so, we can find no authority to remand a defendant 
who is arrested on a warrant issued in this way since such a 
warrant is not issued under s. 47 but under s. 74. It is unfor- 
tunate that a court’s power to remand should depend upon 
whether a warrant was issued in the first instance or only after a 
defendant has failed to appear either in answer to a summons or 
after a previous appearance. 


INQUIRY INTO MEANS UNDER S. 70 


A magistrates’ court inquiring into the means of an offender 
under s. 70 must by s. 98 (2), (3) (6) and (4) consist of at least two 
justices and sit in open court in a petty sessional or an occasional 
courthouse. But a court so acting has no statutory power to 
adjourn or to remand. So far as remands are concerned we 
think there is no power because we consider that to justify 
detaining a person in custody there must be some statutory 
authority or specific decision. But we think there is power to 
adjourn the hearing of such proceedings, and for this we rely 
upon the dictum of Phillimore, J., in R. v. Southampton, JJ., Ex 
parte Lebern (1907) 71 J.P. 332, at p. 334 as follows: “as to the 
second point, magistrates are, if not common law officers, at 
at any rate officers of very great antiquity, and they had a great 
number of powers before the Summary Jurisdiction Acts or the 
Indictable Offences Acts, or any of the Acts relative to their 
jurisdiction were passed in the last century, and unless those Acts 
took it away I conceive that every court has a common law power 
to adjourn for a reasonable time and upon reasonable grounds. 
I see nothing in s. 21 of the Indictable Offences Act, 1848, to take 
away the power of adjournment where it is an adjournment of a 
summons, and the defendant has never surrendered to custody 
or been detained in custody.” Applying that principle to s. 70 
of the 1952 Act there seems nothing in that section to take away 
the common law power to adjourn for a reasonable time and 
upon reasonable grounds and we think that, where necessary, 
means inquiry proceedings can be adjourned. The defendant 
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must be told to appear at the adjourned hearing and may be 
warned that if he fails to do so a fresh warrant under s. 70 may 


be issued. 


CIVIL DEBT PROCEEDINGS AND PROCEEDINGS FOR A 
BASTARDY ORDER 
It is to be noted that by s. 47 (8) no warrant to compel a 


FLOODING 


The decision in Smeaton v. Ilford Corporation, ante, p. 233, 
and [1954] 1 All E.R. 923 is a set back in the good work done 
by the Chancery Division in Pride of Derby Angling Association 
v. British Celanese, Ltd. and Others [1953] 1 All E.R. 179; 
117 J.P. 52, and Brocket and Another vy. Luton Corporation 
(The Times, November, 1952), see our article at 117 J.P.N. 
295. In each of those cases an injunction was granted 
against continuance by a local authority of the pollution of 
a river by effluent from their sewers. In the ZJ/ford case, a 
householder failed to obtain an injunction, or even damages, 
in respect of the flooding of his curtilage several times a 
year by filth welling up from the council’s sewers. It is, however, 
necessary to compare the facts. In the Luton case Vaisey, J., 
discovered a strong element of culpability and was not satisfied 
that the pollution could not be abated. In the Derby case the 
local authority who were the real defendants (since British 
Celanese, Ltd., the primary defendants giving the case its title in 
the law reports, did not persist) had almost claimed to be above 
the law, and neither the Judge nor the Court of Appeal would 
accept this claim. At Ilford, on the other hand, the local 
authority made no such claim. They suggested that the flooding 


of the plaintiff's property was less frequent than he had asserted, 


but did not deny that it was intolerable when it did occur. They 
were, however, in a cleft stick. Section 34 of the Public Health 
Act, 1936, gives the owner or occupier of a house an absolute 
right to empty his drains into the council’s sewers. The Ilford 
sewers were properly made, adequate for the town’s requirements 
and foreseeable future needs when they were laid, and properly 
maintained. They had become inadequate because the quantity 
of domestic sewage had been steadily increasing, while the war 
and the post-war restrictions upon major engineering works 
had made it impossible to re-organize the sewers. The council 
had recognized the mischief, and in 1950 had obtained special 
statutory powers to carry out sewerage works costing a million 
and a half ; purely practical causes had prevented action on these 
powers. Lex non cogit ad impossibilia. In these circumstances, 
it can be respectfully agreed that an injunction against recurrence 
of the nuisance would have been a mockery : we assume that 
Upjohn, J., was satisfied that no minor operation, such as 
switching part of the sewage at times from one pipe to another, 
would have helped. The method sometimes adopted in the 
Chancery Division, that of an injunction suspended so long as 
the court is satisfied that active steps are being taken to abate the 
evil complained of, would equally have been no use to the 
plaintiff, for no steps were (it seems) possible within any time 
that could be foreseen. So far the result of the case may have 
been inevitable. 

It is less satisfactory that the plaintiff failed not only to secure 
an injunction but to recover damages. It can most forcefully 
be urged that the local authority, even if it could not stop the 
nuisance, ought at least to compensate the householder whose 
premises they drowned in filth : we shall return to this contention 
below. It is a contention of principle which we have thrown out 
in the abstract more than once : that as between a public body 
and a private person it is scarcely civilized to say that Lazarus 
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defendant’s appearance may be issued under that section (and 
there is no other power) in any proceedings for the recovery or 
enforcement of a sum recoverable summarily as a civil debt 
or in proceedings in any matter of bastardy. It follows, there- 
fore, that although by s. 46 a court may adjourn the hearing of 
such proceedings it has no power, when doing so, to remand the 
defendant. 


BY SEWAGE 


must put up with the activities of Dives unless he can satisfy the 
Court by evidence that Dives has been guilty of negligence or 
some other fault. The principle for which we have thus con- 
tended has been long conceded in the Workmen’s Compensation 
Acts, and is amplified in the more extensive provisions now sub- 
stituted in the National Insurance Acts. But in the case before 
him Upjohn, J., felt bound to hold that the defendant corpora- 
tion, who were obliged to receive the sewage, and were in fact 
unable to prevent its escape from their sewer (and had not been 
negligent), were not liable in damages. He examined the 
doctrine of Rylands v. Fletcher (1868) 33 J.P. 70, and pointed 
out the difference made by the fact that the defendant had not 
voluntarily brought the noxious or dangerous thing upon his 
land—as in one of the instances given by Blackburn, J., in that 
case, where it is expressly said that a man must not allow filth 
from his privy to flow upon his neighbour’s property. In the case 
we are nowconsidering the defendants had collected the filth in the 
place whence it escaped, but had done so under compulsion of an 
Act of Parliament. If the case goes to appeal, it will no doubt be 
upon this aspect of the decision, and therefore we will not discuss 
the decision further, except to say that it will be seen from the full 
report, which became available while this article was in the press, 
to have been most exhaustive. Every relevant case seems to have 
been considered, though it does not seem that R. v. Epping 
(Waltham Abbey) J.J., Ex parte Burlinson [1947] 2 All E.R. 537; 
112 J.P. 3, was cited to the Court: see our Note of the Week 
upon that case at 111 J.P.N. 717. If it had been cited, his 
lordship might still have thought that sewage and the disposal 
of house refuse were to be distinguished, inasmuch as the local 
authority in the Epping case, though bound to get rid of the 
offending refuse, were not bound it put it where they did. In 
the Ilford case the council were helpless as to ninety-eight 
per cent. of what occurred, the odd two per cent. being attri- 
butable to houses they had themselves erected, although at the 
time of erecting them they knew the sewer was inadequate to 
carry off the effluents. 

One satisfactory though incidental feature of this //ford case is 
that the Legal Aid and Advice Act, 1951, had enabled the 
plaintiff to brief a former Solicitor-General, so that it is reason- 
ably certain that the case will have lost nothing in presentation to 
the court. It is also no more than fair to Parliament to say that, 
in the sphere of public health, the law is not so uncivilized as to 
leave the person injured in such circumstances as these without 
all remedy, merely because he cannot prove negligence or other 
improper conduct on the part of the defendant local authority. 
Even before the principle of compensation (as distinct from 
damages based on culpability) was applied in the relation of 
master and servant by the first of the Workmen’s Compensation 
Acts, it had been applied in the sphere of public health and local 
government by s. 144 of the Public Health Act, 1848, and then 
in s. 308 of the Public Health Act, 1875. Section 278 of the 
Public Health Act, 1936, reproducing s. 308 of the earlier Act, 
enacts that a person who has sustained damage, by reason of a 
local authority’s exercise of any of its powers under the Act, 
shall, unless himself in default, be compensated by them. We 
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imagine that the present case is of the sort to which the section is 
directed, though it is easy to understand why, instead of going 
for compensation under s. 278, the plaintiff's advisers went first 
for an injunction : it was more important to him to stop the 
flow of sewage than to be compensated in money. Most 
lawyers, it seems probable, would have taken the same course. 
But, if the decision of Upjohn, J., stands upon appeal or is not 
taken to appeal, the plaintiff may at any rate find it better than 
nothing to obtain compensation under the Act of 1936 for the 
horrible experiences described in his lordship’s judgment. In 
this context, lest we be suspected of having overlooked the third 
condition stated by Wills, J., in Cessford v. Dover Harbour 
Board (The Times, April 2, 1898; Lumley, p. 2735), we may 
point out that that Dover case and the argument reported in The 
Times of March 25, 1898, had related to protracted constructional 
works by the defendants. The third condition of success, as 


stated by Wills, J., and mentioned in Lumley, namely that the 
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claim must relate to the execution of the works in question and 
not their subsequent use, is not relevant under the different words 
of s. 278 of the Act of 1936. It may, indeed, be respectfully 
suggested that Lumley might have made this clearer than he does. 

To conclude on a note severely practical : could not the local 
authority in such a case, be it the town council of Ilford or some 
other, send its workmen to clear up the mess when a flood 
occurs, making it plain (if so advised) that they did so without 
prejudice to the legal issue? The damp-course ventilators were 
blocked by the accumulated slime, which caused rotting of the 
ground floor timbers ; the children could not cross the stream of 
filth to go to school, and the plaintiff had to spend two to three 
hours cleaning up his premises. The flooding occurred, accord- 
ing to him, eleven times a year. For a suburban householder 
this sort of task is almost as impossible as horrible ; for a couple 
of experienced sewer men, supplied with proper implements and 
protective clothing, it would be all in the day’s work. 


SPARE THAT TREE 


By J. A. CAESAR 


The recent article by “* Ephesus” on the “‘Vesting and Control 
of Highways” (118 J.P.N. 56), and his reference therein to Tithe 
Redemption Commission v. Runcorn U.D.C. and Another [1953] 
2 All E.R. 1303 ; (1954) 118 J.P. 19, brings to mind the vexed 
questions of the ownership of trees and other herbage growing in 
or adjacent to highways and of the powers and duties of highway 
and other authorities or persons in relation thereto 

Generally speaking, trees and herbage growing on a highway 
belong to the owner of the soil; it is material to ascertain, 
however, in each particular case, how the highway came into 
existence, and whether the trees, etc., were growing before, or 
planted after, the creation of the highway. 

A highway created by dedication and acceptance might very 
well have been dedicated subject to some obstruction such as a 
tree or trees growing therein and, in such a case, provided the 
obstruction is not “enhanced”, and subject to any statutory 
provision to the contrary, the owner will escape liability for an 
accident occasioned thereby (see, e.g., Owen v. De Winton, (1894) 
58 J.P. 833, and Hudson v. Bray, [1917] 1 K.B. 520) ; moreover, 
in the absence of statutory provisions to the contrary, he would 
be under no compulsion to remove the obstruction (but see, e.g., 
Turner v. Ringwood Highway Board (1870) L.R. 9 Eq. 418 and 
Reynolds v. Presteign U.D.C. [1896] | Q.B. 604). 


Where the highway owes its origin to a statute or statutory 
award, the ownership of the soil will in general depend upon the 
terms thereof (16 Halsbury 244); and where, in the case of an 
existing highway which became statutorily vested in a local 
authority (e.g., under the Public Health Act, 1875, s. 149), trees 
and herbage were growing on the highway, the herbage vests in 
the authority (Coverdale v. Charlton (1878), 4 Q.B.D. 104, C.A.), 
but it is doubtful whether the trees do, although, if the trees were 
planted after the original dedication of the highway, they vest in 
the authority to the extent that, if they are an obstruction or are 
dangerous, the authority can cut them down, but the authority, 
presumably, are not entitled, as against the owner, to sell the 
timber (Stillwell v. New Windsor Corporation, [1932] 2 Ch. 155): 
(16 Halsbury 248) 

As to the planting of trees, etc., on the highway after it has 
come into existence or contemporaneously with its creation, s. 65 
of the Highway Act, 1835, prohibits the planting of any tree, 
bush or shrub on any carriageway or cartway or within fifteen 
feet from the centre thereof (see also s. 69, ibid., and the Highway 


Act, 1864, s. 51, as to “ encroachments * by hedges, etc.); the 
Roads Improvements Act, 1925, s. 1, however, specifically 
authorizes the Minister of Transport and any county council or 
other highway authority to plant trees or shrubs and provide 
grass margins in any highway vested in and maintainable by him 
or them respectively, but these powers must not be exercised so 
as to create a nuisance or to hinder the reasonable use of the 
highway by any person entitled to use the same and, if any 
damage is caused thereby to the property of any person, that 
person will, unless he was contributorily negligent, be entitled to 
recover compensation (see also the Local Government Act, 1929, 
the Trunk Roads Acts, 1936 and 1946, and the Special Roads 
Act, 1949). 


Section 43 of the Public Health Acts Amendment Act, 1890, 
also empowers urban authorities to plant trees in highways 
repairable by the inhabitants at large within their districts, subject 
to the reasonable use of the highway not being hindered thereby 
and to a nuisance not being created (see Morrison v. Sheffield 
Corporation, [1917] 2 K.B. 866) or injury caused to adjacent 
owners and occupiers (cf. Hale v. Hants. & Dorset Motor Services, 
[1947] 2 All E.R. 628, C.A. and Tregellas vy. London County 
Council, (1897) 14 T.L.R. 55, and see Lemmon v. Webb, [1895] 
A.C. 1, Smith v. Giddy, [1904] 2 K.B. 448 and Butler v. Standard 
Telephones & Cables, Ltd.; McCarthy v. Same, {1940} 1 K.B. 
399 ; [1940] 1 All E.R. 121). Before 1890 highway authorities 
had no general power to plant trees in a public highway or street 
(R. v. Lewes Corporation, (1886) 2 T.L.R. 399), since, in the 
absence of statutory authority, the planting of trees in a highway 
is an indictable nuisance. Trees planted in a highway by the 
highway authority are, of course, the property of the authority. 

Turning now to the question of the lopping of trees over- 
hanging the highway it is interesting to note the coincidence that, 
since this necessarily brief and far from comprehensive article 
was conceived, a question was asked in the House of Commons 
on February 3 whether the Minister of Transport and Civil 
Aviation would “ take power to enforce the cutting of hedges and 
trees that overhang the public highway to the detriment of traffic 
and the public”; the reply was to the effect that highway 
authorities already have some such powers, that the nature and 
extent of those powers “ are not, however, clear”, and that the 
Minister “ proposes to consider the possibility of amending 
legislation ”’. 
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Although “to suffer the boughs of trees growing near the 
highway to hang over the road in such a manner as thereby to 
incommode the passage *’ may amount to a nuisance at common 
law, a tree does not become a nuisance merely by reason of the 
fact that it overhangs a highway (Noble v. Harrison, [1926] 2 
K.B. 332, and cf. the cases referred to above in connexion with 
the exercise of the powers contained in s. 43 of the Public Health 
Acts Amendment Act, 1890), and no person can, in general, be 
compelled by a highway authority to fel// “ any timber trees 
growing in hedges . . . except where the highways shall be 
ordered to be widened or enlarged . . . ” (Highway Act, 1835, 
s. 66), or where the trees have been planted contrary to the 
provisions of s. 64 of the 1835 Act, but trees may, in the circum- 
stances referred to below, be ordered to be pruned or lopped. 


Under s. 65 of the Highway Act, 1835, if the highway authority 
(exercising the functions of the “‘ surveyor” under the Act) 
are of the opinion that any carriageway or cartway “is pre- 
judiced by the shade of any hedges or by any trees (except those 
. . . planted for ornament or for shelter to any hop ground 
house building or court yard of the owner thereof) growing in or 
near such hedges or other fences and that the sun and wind are 
excluded from such highway to the damage thereof, or if any 
obstruction is caused in any carriageway or cartway by any hedge 
or tree’, the authority may “ summon the owner of the land on 
which such hedges or trees are growing next adjoining to such 
carriageway or cartway to appear before the justices . . . to 
show cause why the said hedges are not cut pruned or plashed or 
such trees not pruned or lopped’; the justices may then make 
an order requiring (on pain of penalty) the necessary action to be 
taken by the “‘ owner ”’ (i.e., in fact, “* occupier ’— Woodard v. 
Billericay Highway Board, (1879) 11 Ch.D. 214) and, if he 
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defaults, the highway authority must do the work and may 
recover the cost thereof from him. 

If, under the section just mentioned, the justices find that a tree 
is an obstruction or a danger to the public, they may order its 
complete removal and may order such removal to be effected 
at any time of the year notwithstanding the limitation as to times 
contained in s. 66 of the Act (Bullen v. Wakely, (1898) 62 J.P. 
166); but if the justices find merely that the way is prejudiced 
by the shade of the tree and that the tree excludes the sun and 
wind therefrom, they may only order lopping, etc., and “‘lopping”’ 
means cutting off the branches laterally and does not include 
“ topping ” (Unwin v. Hanson, [1891] 2 Q.B. 115). Where a strip 
of land intervenes between the land on which the trees are grow- 
ing and the carriageway, the section would not appear to apply 
(Jenney v. Brook, (1844) 8 Jur. 781 ; 6 Q.B. 323, Ex. Ch.). 

The Highway Act Amendment Act, 1885, amends the foregoing 
provisions of the 1835 Act (by granting wider powers to the 
highway authority), but this Act extends only to the counties of 
Wilts., Dorset, Somerset, Devon and Cornwall. 

Under s. 23 of the Public Health Act, 1925, if the section 
applies in the local authority area in question (see ss. 2-4, ibid., 
and the Trunk Roads Act, 1936, and the Special Roads Act, 
1949), the local authority have powers to secure the lopping or 
cutting of trees, hedges or shrubs which overhang “ any street or 
footpath so as to obstruct or interfere with the light from any 
public lamp or to endanger or obstruct the passage of vehicles 
or foot passengers or to obstruct the view of drivers of vehicles ”’. 

Finally, reference should be made to ss. 4 and 11 of the Roads 
Improvement Act, 1925, for the power given to authorities to 
remove trees which constitute an “ obstruction to view at 
corners ”’. 


BACK-TO-BACK HOUSES 


By J. W. BLOMELEY, LL.B., L.A.M.T.P.I. 


Local authorities when reviewing their housing conditions in 
accordance with the instructions contained in circular No. 30/54 
from the Ministry of Housing and Local Government, with a 
view to taking up again, as a matter of urgency, the campaign 
of slum clearance which the war interrupted, will find that an 
examination of the existing and proposed legislation poses a 
number of problems which will have to be answered before a 
set policy on back-to-back houses can be formulated. 


Back-to-back houses first received the attention of the legis- 
lature in s. 43 of the Housing, Town Planning etc., Act, 1909, 
and this section, re-enacted by s. 22 of the Housing Act, 1936, 
as amended, provides : 


“Prohibition of back-to-back houses.—(1) Notwithstanding 
anything in any local Act or byelaw in force in any borough or 
district, it shall not be lawful to erect any back-to-back houses 
intended to be used as dwellings, and any such houses shall for 
the purposes of this Act be deemed to be unfit for human 
habitation : 

“* Provided that nothing in this section shall prevent the erection 
or use of a house containing several tenements in which the 
tenements are placed back-to-back, if the medical officer of 
health for the borough or district certifies that the several 
tenements are so constructed and arranged as to secure effective 
ventilation of all habitable rooms in every tenement. 


** (2) This section shall apply to any house commenced to be 
erected after the third day of December, nineteen hundred 


and nine, in any borough or district in which on the third day 
of December, nineteen hundred and nine, any local Act or 
byelaws were in force permitting the erection of back-to-back 
houses *’. 

As back-to-back houses erected after 1909 are deemed to be 
unfit for human habitation it can be inferred that back-to-back 
houses erected before that date are not actually fit enough for 
human habitation even though no Act expressly states this to be 
the case. Local authorities will probably therefore consider the 
prospect of retaining back-to-back houses in any form dis- 
tasteful to them as being contrary to progressive policy. Never- 
theless they will have to decide their policy, and it would appear 
that the main alternatives are : 

(a) Condemn the houses automatically or 

(6) Endeavour to make the best use of the Nation’s stock of 
houses by 

(1) encouraging owners of suitable back-to-back houses to 

convert them into satisfactory through houses and 

(2) exercising their powers under s. 72 of the Housing Act, 

1936, to acquire the houses for conversion by themselves. 


Local authorities, when making their plans for submission 
to the Minister under cl. 1 (1) of the Housing Repairs and 
Rents Bill, will no doubt make provision for dealing with the 
worst type of back-to-back dwellings and for the purchase of 
some individual unfit back-to-back dwellings as an alternative, 
in order to retain them for patching and temporary use for a 
period of five years or more. 
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A difficulty arises, however, in the case of the better type of 
back-to-back dwellings where, despite the inherent defects, 
they have been well maintained and are suitable for conversion 
to through houses, as in every case the rehousing of at least 
one family is necessary for each converted house. Consequently 
if conversions are carried out on a large scale, local authorities 
will find that their rate of slum clearance and rehousing from 
the waiting lists is affected adversely. It does, therefore, appear 
that local authorities affected by this problem can make a 
strong case for an increased allocation of houses, so that some 
of the worth while conversion schemes can be proceeded with 
at an early date, rather than be deferred for say ten years or 
more by which time they will probably be only suitable for 
acquisition for deferred demolition. 


Clause 13 (1) of the Housing Repairs and Rents Bill states : 

“ Notwithstanding anything in para. (a) of subs. (2) of s. 15 
of the Housing Act, 1949, or in para. (a) of subs. (3) of s. 20 
of that Act (which preclude the approval by the Minister of 
improvement proposals, or the approval by a local authority 
of an application for an improvement grant, unless the period 
for which the dwellings concerned are likely to provide satis- 
factory housing accommodation is not less than thirty years), 
the Minister or a local authority, as the case may be, may approve 
any such proposals or application if satisfied that the said period 
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is likely to be more than ten years and that it is expedient in 
all the circumstances that the proposals or application should 
be approved ”’. 

In the light of this clause, the present policy of the Ministry 
of Housing and Local Government, which has been to refuse 
to consider applications for improvement grants in cases of 
back-to-back houses is, I believe, being reviewed. If assistance of 
this nature is not given, the problem of rapid deterioration in the 
condition of the better maintained back-to-back house will 
become an acute one, due to the fact that it would appear by 
virtue of cl. 18 (1) (a) and (2) of the Housing Repairs and Rents 
Bill that owners of back-to-back houses will be unable to 
increase the rents by reason of the inherent defect relating to 
ventilation mentioned in cl. 7 (1) (e) of the Bill. The question of 
whether a back-to-back house is reasonably suitable for occu- 
pation will no doubt be a question of fact in each case, but it 
is thought that the cases where an increase in rent will be pos- 
sible, will be the exception and not the general rule. If this is 
so, it is probable that if local authorities try to get repairs carried 
out under s. 9 of the Housing Act, 1936, many landlords will 
claim that their property is not capable at reasonable expense 
of being made fit for human habitation and local authorities 
with a high proportion of back-to-back dwellings will be faced 
with an almost insuperable problem. 


EXPENDITURE ADMISSIBLE FOR GRANT 


From time to time questions arise about the admissibility 
for grant of certain items of local expenditure: before the 


queries are resolved it is not uncommon for much ink to flow 


and files to expand exceedingly both in Whitehall and town 
hall. We hope that the following notes may be of interest and 
assist in limiting correspondence on the matters referred to. 


1. Renewal and Repairs Funds 

Decisions so far notified as to the admissibility for grant of 
contributions to renewal and repairs funds and of expenditure 
out of these funds are not uniform. 


Ministry of Health Circular No. 24/51 para. 5 (1) reads as 
follows: “ For the year 1950/51 and subsequently, grant will 
be payable on contributions to internal funds, such as fire in- 
surance, depreciation, renewal funds, etc. Grant will not there- 
fore be payable on expenditure from such funds.” 


The Home Office have stated that fire services grant will be paid 
on contributions to a repairs and renewals fund established 
under a local Act out of which fund it is proposed to finance 
the replacement of major fire service vehicles. 


The Local Government (Grants and Payments) Regulations, 
1949 (S.1. 1949 No. 2401) govern payments of exchequer 
equalization grant and art. 8 reads as follows : 

““8.—(1) For the purpose of ascertaining the relevant local 
expenditure as defined by subs. (2) of s. 4 of the Act in the case 
of a county or county borough or as defined in any scheme made 
by the Minister under s. 10 of the Act in the case of a metro- 
politan borough, and for the purpose of estimating under subs. 
(3) of s. 5 of the Act in relation to a county or county borough 
the aggregate of the expenditure mentioned in that subsection, 
any expenditure charged to the county fund or general rate 
fund of a local authority for which a corresponding credit is 
made to a subsidiary fund or account of that authority shall not 
be treated as expenditure of the authority unless the fund or 
account was established in pursuance of a public general Act, 
or is shown to the satisfaction of the Minister to have been 


established in pursuance of a local Act, provisional order or 
order made or confirmed in accordance with the Statutory 
Orders (Special Procedure) Act, 1945 (c). 

** (2) Any expenditure charged to a subsidiary fund or account 
of a local authority, being a fund or account established or 
shown to have been established as aforesaid, shall not be treated 
as expenditure of the local authority for the purposes afore- 
said.” 

The Local Government (Miscellaneous Provisions) Act, 
1953, s. 1 (1) (a) enables local authorities to establish renewal 
and repairs funds for the purpose of defraying expenditure to 
be incurred from time to time in repairing, maintaining, re- 
placing and renewing any buildings, works, plant, equipment or 
articles belonging to the authority subject to the exclusion of 
certain services. The wording is similar to that previously em- 
ployed in local Acts. 


We understand that some district auditors are of opinion that 
contributions to such a fund are not grant earning but that 
expenditure out of the fund would be. This view is based on the 
fact that contributions to a renewal and repairs fund established 
under the 1953 Act are not allocatable to services because the 
fund is legally applicable to all or any of the purposes which we 
have previously mentioned and that a council cannot bind its 
successors as to the manner in which the fund should be applied. 
A further point is made that there is no obligation to charge the 
cost of all repairs and renewals to the fund and that it would 
be unreasonable to expect grant to be paid on contributions to 
the fund as well as on the cost of repairs and renewals met from 
other resources. 


We do not quarrel with this view which seems to us reasonable. 
But it is difficult to reconcile it with some of the other directions 
mentioned earlier. A general review of the whole position is 
required and is, we believe, about to take place at national level. 
It is to be hoped that agreement by which consistency of treat- 
ment will be attained will shortly be reached and notified to 
local authorities. 
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2. National Health Service Act, 1946 

Our readers will be aware that the grant of fifty per cent. of 
net expenditure on health services is only payable in respect of 
expenditure arising out of the National Health Service Act, 
1946. In accordance with this principle the following rulings 
have been given : 

(i) Cost of Printing Annual Report of County Medical Officer 

The departmental view is that as medical officers of health 
are required by statute to furnish an annual report to their 
councils it could be contended that the councils concerned should 
bear the whole of the cost. The Ministry do not, however, press 
their argument to this extent and are prepared to allow for 
grant that part of the total cost of the reports which is directly 
attributable to the National Health Service: the basis of 
apportionment is to be the number of pages which deal with 
National Health Service matters and other matters respectively. 
We hope this ruling will in no way influence the authors of the 
reports when next they undertake this labour! 

(ii) Advertising Appointment of Chief Medical Officer 

This expenditure was disallowed on the grounds that it was 
incurred in pursuance of the duty imposed by the Local Govern- 
ment Act, 1933, and not in carrying out functions as a local 
health authority under the National Health Service Act. 


3. Police and Public Liability Insurance 

This subject is a good example of our opening remarks. 
Discussions and correspondence have extended over a lengthy 
period, representations were eventually made by the com- 
bined Local Authority Associations of England, Scotland and 
Wales on behalf of all police authorities and finally a ruling has 
been obtained from the Home Office. 


The Department have stated that they will recognize for grant 
premiums on limited public liability insurance policies taken out 
by police authorities to cover themselves against claims arising 
out of the avis or negligence of their civilian employees or out of 
defective property in their possession. No grant will, however, 
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be paid on policies taken out to cover claims arising out of the 
actions of police officers on the ground that public liability 
policies need be taken out only when there are risks to which the 
insured is legally subject, and police authorities are not in general 
liable for the tortious acts of policemen whilst acting in purported 
execution of their duty. 


It is usual nevertheless for police authorities to relieve their 
officers of liability when satisfied that in the particular circum- 
stances they were acting in good faith and reasonably. Ex gratia 
payments made in satisfaction of damages or costs awarded 
against a police officer will rank for grant. 


The present position is, therefore, that premiums on public 
liability insurances will now be accepted for grant by all depart- 
ments, except in the case of civil defence, which is still under 
consideration. The figure accepted by the Ministry of Transport 
is specifically stated to be the amount paid after deduction of 
commission and rebates (Ministry of Transport Circular No. 646, 
July 7, 1950). 


ADDITIONS TO COMMISSIONS 


SOUTHAMPTON COUNTY 


Mrs. Hilda May Baker, 141, Barrack Road, Christchurch. 

Bryan Joseph Reeve Bulpitt, Oatlands, Bedhampton Road, Havant. 

Mrs. Joan Elizabeth Chrismas, Park Farm House, Aldershot. 

Miss Grisell Helen Chrystal, Meonstoke House, Meonstoke, 
Droxford. 

Group Captain John Henry Purcell Clarke, R.A.F. retd., Apley 
House, Grayshott. 

Arthur Sidney Cray, Southdown, Medstead. 

Commander Harold Hugh Lindsay Dickson, R.N. 
Fontley Farm, Titchfield. 

John Henry Drew, St. Anne’s, York Crescent, Aldershot. 

Lt.-Col. Sir Arthur John Dring, K.B.E., C.1.E., Ava Cottage, 
Purbrook. 

Mrs. Ruth Constance Fenwick, Kiln Cottage, Tadley, Basingstoke. 

Henry Charles Galton, 46, Stour Road, Christchurch. 

Henry Charles Adair Parkyns Heaslop, Chenies, Headley, Bordon. 

Mrs. Mona Constance Hilliam, The White Cottage, Bank, Lynd- 
hurst. 


retd., Great 


WEEKLY NOTES OF CASES 


of maintenance to 30s. per week, but that decision was reversed by the 


COURT OF APPEAL 
(Before Singleton, Hodson and Morris, L.JJ.) 
R. vy. BATES. Ex parte FRY 
April 5, 1954 
Fire Brigade—Discipline—Refusal by fireman to clean uniform of 
officer—Certiorari—Fire Service (Discipline) Regulations, 1948 
(S.J. 1948, No. 546), reg. 1. 

APPEAL against an order of the Divisional Court. 

The applicant, a fireman, who had refused to clean the uniform of a 
superior officer, was found guilty by the chief fire officer of dis- 
obedience to an order and was cautioned. He asked for an order of 
certiorari on the ground that the order was unlawful and that he had 
had no fair trial. 

Held: the court will not interfere by an order of certiorari with 
the exercise of a disciplinary power in a disciplined service like a fire 
brigade, police force, or similar body. 

Counsel: Lioyd-Jones, Q.C., and Peter Pain for the applicant. 

Solicitor : W. H. Thompson. 

(Reported by F. Guttman, Esq., Barrister-at-Law.) 


(Before Singleton, Jenkins and Hodson, L.JJ.) 
MORTON vy. MORTON 
March 31, April 1, 1954 
Husband and Wife—Maintenance—Separation agreement—Covenant 
by husband for periodical payments—Weight to be given to terms 
of agreement. 

APPEAL by wife against an order of Mr. Commissioner Gerwyn 
Thomas. 

The parties were married in 1913. In 1930 they separated, the 
husband covenanting to pay £1 a week to the wife by way of main- 
tenance. The husband faithfully carried out that agreement. In 1942, 
on the wife’s complaint, a stipendiary magistrate increased the amount 


Divisional Court. In 1952 the wife, again seeking an increase in the 
weekly payments, applied to the High Court for an order under 
s. 23 (1) of the Matrimonial Causes Act, 1950, on the ground that the 
husband had wilfully neglected to maintain her. The husband was 
ready to allow her £2 10s. a week. 

Held: in considering whether an application should be granted on 
the ground of wilful neglect to maintain it was of utmost importance 
that the existence of an agreement for the payment of maint enance 
and its terms should not be overlooked ; the courts ought not lightly 
to be asked to upset, or to go behind the terms of, an agreement freely 
entered into between the parties; in the present case, where the 
husband had offered to increase the agreed sum, it was impossible 
to say that he was guilty of wilful neglect to maintain the wife. 

Appeal dismissed. 

Counsel : Wallis-Jones for the wife ; D. Rowland for the husband. 

Solicitors: Rhys, Roberts & Co., for C. James Hardwicke & Co., 
Cardiff ; Cunliffe & Airy, for Taliesin Griffiths & Son, Merthyr Tydfil. 

(Reported by F. Guttman, Esq., Barrister-at-Law.) 


COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Hilbery and Pearce, JJ.) 
. v. SEYMOUR 
April 5, 1954 
Criminal Law—Indictment—Larceny—Receiving—Evidence as con- 
sistent with stealing as with receiving—Counts for both to be 
included—Conviction on one charge—Jury to be discharged from 
giving verdict on other. 
APPEAL against conviction. 
The appellant was convicted at Reading Borough Quarter Sessions 
of receiving a gun knowing it to have been stolen and was sentenced to 
three years’ imprisonment. No count for larceny of the gun is included 
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in the indictment. The evidence showed that the gun was stolen 
from a hut on an allotment and that the appellant was in possession 
of it a few days after its disappearance. 

Held, that the proper charge would have been one of larceny, but 
that, as no count for larceny had been included in the indictment, 
the court could not substitute a verdict of Guilty of larceny under 
s. 5 (2) of the Criminal Appeal Act, 1907, and the conviction must be 
quashed. 

Per curiam: In cases where the evidence is as consistent with 
stealing as with receiving, the indictment should contain counts for 
both offences. The jury should be directed that it is for them to 
decide whether the prisoner was the thief or whether he received the 
property from the thief and should be reminded that a man cannot 
receive from himself. If the jury convict on one of these alternative 
counts, they should be discharged from giving a verdict on the other. 

Counsel : F. L. Clark for the appellant ; K. Jones for the Crown. 

Solicitors : Registrar of Court of Criminal Appeal; Sheppard & 
Fullbrook, Reading. 


(Reported by T. R. Barrister-at-Law.) 


Fitzwalter Butler, Esq., 
PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lord Merriman, P., and Sachs, J.) 

STARKEY v. STARKEY 
March 9, 10, 1954 
Husband and Wife— Maintenance—Ante-dating of order—Committal to 

prison—No direction for accrual of arrears—Magistrates’ Courts 


dct, 1952 (15 and 16 Geo. 6 and | Eliz. 2, c. 55), s. 75. 


LAW AND PENALTIES 
OTHER 


AN OFFENCE UNDER S. 152 OF THE ARMY ACT, 1881 

A twenty-six year old labourer, of no fixed address, was charged at 
Bromley magistrates’ court on April | last, of falsely representing 
himself to a constable of the Metropolitan Police to be a deserter from 
Her Majesty’s Regular Forces, contrary to s. 152 of the Army Act, 
1881, as amended by s. 4 of the Army and Air Force (Annual) Act, 
1950. 

For the prosecution, it was stated that the defendant was seen by the 
police on the Sidcup by-pass, and stated that he was a deserter from 
the Royal Tank Regiment stationed at Long Eaton, Nottingham. 
He was charged with being a deserter, and made no reply, and on 
March 22 at Bromley magistrates’ court, when he admitted being an 
absentee, he was remanded to await a military escort. The Royal 
Tank Regiment, when contacted, reported that no soldier of the 
accused’s name was serving, and when he was interviewed again the 
following day by the police and charged with the offence under the 
Army Act, he replied “ I did it to get out of trouble.” 

The defendant, who pleaded Guilty to the charge, told the court that 
he had been going with a girl at Nottingham who was now expecting a 
baby. He left the girl in London, had nowhere to go, and “ just 
wanted to be picked up.” 

The defendant admitted previous convictions, including three in 
1953 at Nottingham for larceny and false pretences, having received 
three months’ imprisonment on the last occasion. 

The Nottingham police, who knew defendant well, described him as 

an inveterate liar and thoroughly unreliable person.” 

Defendant was sentenced to two months’ imprisonment. 

COMMENT 

Convictions under this section are not common. It is provided by 
s. 152 of the Act of 1881, as amended, that any person who falsely 
represents himself to any military, naval or civil authority to be a 
deserter from Her Majesty’s Regular Forces, shall on summary 
conviction, be liable to imprisonment for three months or a fine of £20. 

(The writer is indebted to Mr. T. W. Draycott, clerk to the Bromley 
justices, for information in regard to this case.) R.L.H. 


No, 37. 
CONSCIENTIOUS OBJECTORS—AN INTERESTING DECISION 
A man was summoned recently at West Ham magistrates’ court to 
answer an information alleging that he had failed, without reasonable 
excuse, contrary to s. 5 (4) of the National Service Act, 1948, to comply 
with a training notice served on him under s. 5 (1) of the Act, requesting 
him to report for part-time service on August 22, 1953. 
For the prosecution, it was stated that the defendant had in fact 
complied with training notices for the years 1951 and 1952, but that 
he failed to do so on the date in question. Defendant contended that 
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AppeAL by wife against an order of Warwickshire justices. 

On April 23, 1952, justices dismissed the wife’s complaint that the 
husband had been guilty of wilful neglect to provide reasonable main- 
tenance for her. On February 11, 1953, the Divisional Court allowed 
the wife’s appeal, found the complaint proved, and remitted the 
case to the justices to assess the proper amount of maintenance. 
On August 18, 1953, the justices ordered the husband to pay the wife 
maintenance at the rate of £5 a week, to take effect from that date as 
they held that they had no jurisdiction to ante-date the order. On 
February 24, 1954, on the wife’s complaint, the justices committed the 
husband to prison in respect of arrears of maintenance at that date. 

Held: the justices had power to ante-date the order to, at any rate, 
February 11, 1953, when the Divisional Court found that the wife’s 
complaint had been proved, but as, on February 24, 1954, the justices 
ordered that the husband be committed to prison in respect of the 
arrears of maintenance at that date and had not directed, under the 
Magistrates’ Courts Act, 1952, s. 75, that further arrears of main- 
tenance should accumulate during his imprisonment, it would not 
now be right, whether as a matter of law or as one of discretion, to 
ante-date the order of August 18, 1953, and so create further arrears 
for which in the future the husband might again be committed. 


Counsel : D. P. Draycott for the wife. The husband did not appear. 


Solicitors : Wm. Easton & Sons, for Geoffrey Parker & Peacock, 
Stratford on Avon (for the wife). 


(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


IN MAGISTERIAL AND 
COURTS 


he had a reasonable excuse for his failure to comply with the notice in 
that he had joined a religious sect called Jehovah’s Witnesses, and that 
he now had a conscientious objection to military service. 

The learned Stipendiary Magistrate, Mr. J. P. Eddy, Q.C., giving his 
decision, said that ss. 17 to 22 of the Act laid down the procedure to be 
followed in the case of conscientious objectors. That being so, he was 
of the opinion that the phrase “ unless he has some reasonable excuse ” 
in s. 5 (4) had no application to a conscientious objector. If a statute 
contained specific provisions dealing with some particular topic it was, 
he thought, to be presumed that the legislature intended to confine its 
enactment or enactments on that topic to those provisions, and that 
they were not to be enlarged by reference to general words in some 
other part of the statute. His opinion remained the same, though it 
was clear that ss. 17 to 22 did not apply to a national serviceman who 
claimed to have developed a conscientious objection to military service 
while still liable for part-time service. 

Indeed, it was to enable such a person to apply to a tribunal con- 
stituted under the Act that the National Service (Conscientious 
Objectors) Bill was introduced in the House of Lords last December. 
Lord Chorley in fact moved the second reading of the Bill on 
February 9 last (see The Times newspaper of February 10) but this was 
negatived by thirty-nine votes to twelve. 

The defendant's commanding officer had given evidence that he had 
told the defendant that if he complied with the training notice, he 
would be put on welfare work away from the normal military training. 
If therefore it had been open to him (the magistrate) to treat a con- 
scientious objection as amounting to a reasonable excuse, he would 
have held that the defendant had no such excuse. In the circum- 
stances, he convicted the defendant, and fined him £5 and ordered him 
to pay £3 3s. costs. 

COMMENT 

The point at issue in this case, although a short one, is nevertheless 
of considerable interest, and the writer feels that readers will concur 
respectfully in the decision reached by the learned Stipendiary 
Magistrate. 

It will be recalled that by s. 4 of the Act, a person may be required to 
undergo training during his term of part-time service for any periods 
not exceeding in the aggregate—(a) sixty days during the whole of his 
term of part-time service ; (+) twenty-one days in any year of that 
service, and by s. 5 it is provided that the service authority may cause 
to be served on any person during his term of part-time service, a 
training notice summoning him for training provided that at least 
thirty days’ notice is given before the date on which training is to 
commence. 

By subs. (4) of s. 5, a person who fails to comply with a training 
notice shall, unless he has some reasonable excuse, be liable to be 
apprehended and punished in the same manner as a person belonging 
to an auxiliary force failing to appear when called into actual or 
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permanent service, or on embodiment, but the maximum punishment 
pe may be awarded by a court of summary jurisdiction is a fine 
of £25. 

The elaborate provisions contained in ss. 17, ef seq., are designed to 
protect a bona fide conscientious objector, but it may equally fairly be 
said that they are also designed to make things more difficult for skrim- 
shankers. 

(The writer is very much indebted to Mr. G. V. Adams, clerk to the 
West Ham justices, for information in regard to this case.) R.L.H. 


No. 38. 
LICENSING DILEMMA 

Application was made to the St. James’s (London) Divisional 
Licensing Committee earlier this month by the chairman and managing 
director of a limited company for the grant to him of a spirits off- 
licence. 

Mr. Malcolm Lickfold, solicitor, of London, to whom the writer is 
greatly indebted for information in regard to this case, informed the 
Committee that the company sold by retail liqueur chocolates, and that 
the Commissioners of Customs and Excise had taken the view that 
inasmuch as the chocolates contained spirits, it was obligatory upon a 
vendor of liqueur chocolates to be the holder of a justices’ spirits off- 
licence. 

Mr. Lickfold referred to s. 148 (1) of the Customs and Excise Act, 
1952, which provides that no person shall sell by retail any intoxicating 
liquor otherwise than under and in accordance with an excise licence 
under the Act so authorizing him. By s. 150 of the Act of 1952, a 
retailer’s excise licence is not, broadly speaking, to be granted except to 
a person who holds the appropriate justices’ licence. 

The difficulty in the case arose from the provisions of s. 149 (6) of the 
Act of 1952, which limit the minimum quantity of spirits which may be 
sold under a justices’ off-licence, to one reputed pint, for it was cal- 
culated, said Mr. Lickfold, that it would be necessary to sell minimum 
quantities of 4 cwr. of liqueur chocolates to each purchaser to ensure 
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that such purchaser received the equivalent of one reputed pint of 
spirits, and even then the spirits would not be contained in a single 
vessel! An undertaking on behalf of the applicant to use the licence, 
if granted, exclusively for the sale of liqueur chocolates was not 
accepted by those representing four neighbouring licensees who 
opposed the application and Mr. Walsh, the clerk to the justices, to 
whom the writer is also indebted for information in regard to the case, 
pointed out that it was impossible upon the grant of an off-licence for 
the justices to impose any condition. 

Alderman Russell, the chairman, stated that the Committee realized 
what a ridiculous position existed and had tried to find a reasonable 
way of getting round it. The Committee had decided that as justices 
they had no knowledge of what a liqueur chocolate was and, subject to 
Mr. Lickfold’s undertaking, they granted the licence. 

COMMENT 

This is the type of case which, in the writer’s opinion, tends to bring 
into contempt the laws of the country, and it is regrettable that the 
Commissioners of Customs and Excise adopted the policy indicated 
above. The writer understands that the Commissioners gave an 
assurance that if the licence was granted they would not prosecute on 
account of there being in connexion with each sale a contravention of 
s. 149 (6) of the Customs and Excise Act, 1952, and the licensing justices 
were placed in a most invidious position. 

On the one hand there could be no reasonable objection to a retailer 
of liqueur chocolates being permitted to continue his trade. On the 
other hand, if they granted the licence, they were compelled, in the 
interests of the public and their existing neighbouring licensees, to 
accept from the applicant an undertaking, the effect of which must be 
that upon every sale an offence would be committed. 

It can never have been the intention of the legislature that a position 
such as that outlined above should arise. It is understood that the 
Commissioners have it in mind to compel retailers of liqueur chocolates 
all over the country to make application for spirits licences. It is to 
be hoped that the Commissioners will think afresh. R.L.H. 


PERSONALIA 


APPOINTMENTS 

Mr. D. W. Jones-Williams, clerk of the peace for Merioneth and 
clerk to Merioneth County Council, has been appointed clerk to the 
Lieutenancy of Merioneth in succession to Mr. Hugh J. Owen. 

Mr. P. H. Bartlett has been appointed town clerk and clerk of the 
peace of the City of Rochester. He is at present deputy town clerk of 
Hastings, an appointment he has held for the past 54 years, and his 
previous position was senior assistant solicitor to the Bournemouth 
Corporation. 

Mr. W. W. Pointer has been appointed clerk of Wells (Norfolk) 
U.D.C. in succession to Mr. W. A. Williamson who is retiring. Mr. 
Pointer is at present assistant to Mr. Williamson, and previously 
was general assistant with Cromer U.D.C. 

Mr. Henry Harris, deputy clerk to the Liverpool City Justices, has 
been re-elected chairman of the Lancashire and Cheshire branch of the 
National Association of Justices’ Clerks’ Assistants of which he is 
president. Mr. E. Crangle, deputy clerk to the Warrington Justices, 
has been appointed vice-chairman, and Mr. J. H. Cullen, deputy clerk 
to the Birkenhead Justices, has been re-elected secretary. 

Mr. Peter D. Fanner has been appointed Editor of “ The Magisterial 
Officer,” journal of the National Association of Justices’ Clerks’ 
Assistants, on the resignation of Mr. Cecil H. Geeson. 

Mr. W. H. Irwin, at present senior Puisne Judge in Trinidad, has 
been appointed a Puisne Judge in Nigeria. 

Mr. William Richard Cruse, who has been town clerk of Pudsey, 
Yorkshire, since 1939, has been appointed chairman of the North 
Eastern branch of the society of Town Clerks. He started his career 
in the office of the town clerk at Taunton, followed by a similar 
appointment at Stoke-on-Trent, before going to Pudsey as deputy 
town clerk in 1935. 

Mr. R. H. Williams, LL.B., has been appointed as town clerk to the 
Borough of Hendon, and Mr. J. R. McKay Smith as his successor as 
deputy town clerk. 

Mr. J. R. Tinn has succeeded Mr. W. C. Howard as clerk to the 
justices of Spilsby petty sessional division. He is already clerk to the 
Alford P.S.D., and was admitted in 1937. Mr. Howard was 
admitted in 1909. 

Mr. T. W. Johnson, the Denbigh solicitor, 
Mr. Harold Cross as clerk to the Uwchaled justices. 
clerk to the Denbigh borough and Isaled justices. 


has succeeded 
Mr. Johnson is 


RETIREMENTS 

Mr. Harold Chubb, LL.B., town clerk for Wood Green since 1933, 
is to retire. 

Mr. T. L. L. Brumwell, deputy chief constable, Montgomeryshire, 
has retired. 

Mr. V. P. A. Derrick, C.B.E., F.I.A., chief statistician (civil) in the 
General Register Office, has retired from the public service after thirty- 
four years in the department. He will be succeeded by Mr. Bernard 
Benjamin, B.Sc., F.1.A. Mr. Benjamin, who is at present a statistician 
in the general register office, was formerly with the London County 
Council. 

Superintendent W. V. Nicholas, in charge of Hertfordshire traffic 
and communications since 1947, is to retire. He will be succeeded by 
Superintendent F. Pritchard, of Bishop's Stortford. 

Mr. Hugh J. Owen has retired as clerk of the Merioneth magistrates. 

Mr. T. L. L. Brumwell, deputy chief constable, Montgomeryshire, 
has retired. 

Mr. G. A. Parkin, chief clerk of the East Ham magistrates, 
retired after thirty-five years’ service. 

Mr. W. J. Haynes, clerk to the Warwick Rural Council for the 
past twenty years, is retiring. 

Mr. W. J. Price, the chief constable of Cardiff, has announced to the 
City Watch Committee his intention to retire on October | of this 
year, when he will have completed forty-four years in the city police 
service. 

Chief Inspector Harold B. Jennings of the Southport borough police 
force, is retiring after thirty years’ service. He will be succeeded by 
Inspector Donald R. Archer. 

OBITUARY 

Mr. Edward Basil Graham Gilbert, senior partner in Messrs. Cadge 
& Gilbert, solicitors, of Loddon and Beccles, Suffolk, has died aged 
eighty. He was articled to his first cousin, Mr. Wilson Gilbert of 
Norwich. In 1896 he was admitted a solicitor, and entered into partner- 
ship with the late Mr. Edward Cadge, remaining in the practice until 
his death. 

Mr. William Berry, 
barrister-at-law, has died. 
lieutenant of the County of Fife, 
and practised until 1907. 


has 


O.B.E., of Newport, Fifeshire, a former 
A justice of the peace and a deputy 
he was called to the Bar in 1889 
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/ OBITUARY—(contd.) 
Sir John Falconer, LL.D., Lord Provost of Edinburgh from 1944 to 
1947, has died at the age of seventy-four. 


Mr. David Carruthers Taylor, sole partner in the firm of Dobie and 
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McGeorge, solicitors, of Langholm, has died. He acquired the firm 
from Major James McGeorge on December 31 last year. Previously 
a partner in J. S. Galbraith & McGill of Glasgow, he had to retire in 
1951 because of ill-health. 


MISCELLANEOUS INFORMATION 


WELFARE AND HEALTH SERVICES 
HOUSE OF LORDS DEBATE 

The question of co-ordination in the welfare and health services 
arises so often at conferences, at meetings and in the local government 
press, that it is not surprising that Lord Saltoun initiated a debate on 
the subject in the House of Lords on April 7. It is to be hoped that this 
will result in more definite action being taken. He quoted several 
serious cases in which persons had suffered by the division of respon- 
sibility for these services amongst the different bodies and in particular 
because the local authority is responsible for providing residential 
accommodation under the National Assistance Act and the Minister 
of Health, acting through regional hospital boards and hospital 
management committees for hospital care and treatment. It has been 
urged on many occasions by bodies such as the National Old People’s 
Welfare Committee that there should be some official in each area 
who can decide in any urgent case whether admission should be to 
hospital or to a local authority establishment. Lord Saltoun said this 
matter had been settled satisfactorily in the Liverpool region. 

Lord Beveridge, in the course of the debate, agreed that more 
co-ordination was necessary but urged that this should be achieved by 
the Minister of Health giving to hospital bodies all the powers and all 
the material resources necessary to enable them to co-operate freely 
with other bodies. He stressed particularly the desirability of estab- 
lishing more health centres of which only four have been provided 
in the whole country up to the present. On the question of economy 
Lord Beveridge urged that more should be done to free hospital beds 
by making it possible for some of those who need not be there to leave 
hospital either to their own homes or to Homes provided by local 
authorities or voluntary organizations. In this he was reiterating the 
views which were expressed so clearly in the British Medical Associa- 
tion report “the Right person in the Right Bed” which was issued about 
Six years ago and which is only being gradually achieved in a few areas 
where geriatric units have been established and a proper working 
arrangement has been made between the hospital authority and the 
local authority. 

The Earl of Cranbrook, speaking from his special knowledge as 
chairman of the East Anglian Regional Hospital Board and as chair- 
man of the East Suffolk County Council, urged the need for more home 
helps and home nurses to make it possible for more people to remain in 
their own homes or to return there from hospital. Lord Amulree, 
who is chairman of the Medical Society for the Care of the Elderly 
and has first hand experience in the running of a hospital for the chronic 
sick, said there are many people in hospital who should be transferred 
to an old people’s home and if this were done no more hospital beds 
would be required. He urged, as he has done so many times before, 
that there should be free exchange of patients between the welfare 
institution or voluntary home provided under the National Assistance 
Act and the hospital and that there should be more local authority 
accommodation for the infirm and the frail. Asa practical measure of 
co-operation he suggested that in every area there should be a joint 
appointment by the regional hospital board and the local authority 
of a medical practitioner who would be in charge of the sick and the 
infirm and could facilitate transfers which has apparently been 
arranged in at least one area. Lord Mancroft, in replying to the debate 
for the Government, stated that co-ordination could be achieved under 
the present arrangements by several methods—(1) there is the inter- 
locking membership of the statutory bodies ; (2) guidance is constantly 
given by the Minister of Health; (3) there are standing joint com- 
mittees of the various authorities ; and most important (4) there is the 
personal co-operation between individual officers of the different 
statutory and voluntary bodies. On the last point we think it is 
pertinent to point out that evidently there are many parts of the 
country where this form of co-operation is not achieving satisfactory 
results otherwise it would not be necessary for medical officers of 
health to complain so often in their reports of the lack of co-operation 
in their areas. This, then, is another debate, but are we to expect 
another on the same lines with the same complaints raised by members 
of the House with the same experience in another year or two, or will 
action, in one way or another, make this unnecessary? We hope so. 


NEWPORT MON. POLICE REPORT 
For the second year in succession Mr. F. H. Smeed, chief constable 
of Newport, reports a reduction in the number of indictable offences 
committed, coupled with an improvement in detections. In two years 


total crimes have diminished by 224 to 1,202, whilst detections are up 
from 41-7 per cent. to 53-6 per cent. Unfortunately there was an 
increase in cases of assault and of gross indecency. Figures for 
drunkenness have risen steadily for the past few years. Mr. Smeed 
considers that police powers have been greatly strengthened by the 
Prevention of Crime Act, 1953. 

There was a welcome reduction in juvenile crime. Whereas in 1952 
juveniles were responsible for one-third of the crimes, the proportion 
was reduced in 1953 to one quarter. 

It is gratifying to read of a response to an appeal from the police to 
the public to co-operate in preventing crime. Mr. Smeed writes : 
“ Big factors in the reduced crime figures were eighty-two fewer thefts 
from unattended motor-cars, or of handbags and purses from shopping 
bags. I mentioned them in my last report as examples of crime that 
could be prevented by owners taking more care, and am pleased at the 
response which, I hope, will be maintained.” 

In spite of traffic congestion, Newport has managed to reduce the 
number of road accidents by nine per cent. of the previous year’s figure. 
The report states that this is the more gratifying in view of the fact 
that the national increase was nine per cent. 


LIGHTS ON VEHICLES 

The Minister of Transport and Civil Aviation has announced that 
existing rules about the size and position of rear lamps and reflectors 
on road vehicles are being revised, as the result of the passing of the 
Road Transport Lighting Act, 1953. 

This Act requires pedal cycles and solo motor cycles to have a 
reflector as well as a rear lamp and nearly all other vehicles to have two 
lamps and two reflectors instead of a single lamp, as at present. 

The proposed new rules for reflectors apply to all vehicles from 
October 1, 1954. Those for rear lamps will be brought into operation 
in three stages, as shown below : 

New vehicles eee ose eve ons , October 1, 1954. 

Existing pedal cycles and tricycles (including 

motor-assisted cycles not exceeding 50 c.c. 
engine capacity) tee ‘ ia ; 

All other existing vehicles ‘ , , 

(For trailers and agricultural implements 
mounted on or drawn by new or existing 
vehicles the dates are the same as for the 
towing vehicles.) 

Although regulations have not yet been made, details of what is 
proposed have been issued in the hope that, in the interests of road 
safety, manufacturers and owners of vehicles will try to meet the new 
requirements without waiting for them to become law. 


COVENTRY POLICE REPORT 

Many crimes are traced to their perpetrators because the police have 
had sufficient acquaintance with the criminal and his methods to 
recognize his probable handiwork. We have no doubt that most police 
forces make use of such knowledge, but Coventry has what it calls its 
Modus Operandi department. 

In his report for 1953, the chief constable of Coventry, Mr. E. W. 
C. Pendleton, states that there are now 2,300 criminals registered in 
this bureau, 110 being added during the past year. The system of 
identifying criminals by this means has been and is being used to good 
effect. 

The actual strength of the force appears to be considerably below 
the authorized establishment and as thirty-seven men left the force and 
only thirty-four were recruited during the year the position is not 
improving. There has been a considerable increase in sickness, 
3,298 days having been lost in 1953 compared with 2,187 in 1952. 
The crime figures as a whole show that there has been an increase in 
the total number reported when compared with the figures for 1952. 

There is, however, a decrease in the number of breaking offences 
recorded, whilst there has been an increase in fraud and indecency 
offences. Detection amounted to 55-62 per cent. against 48-19 per 
cent. in 1952. With an augmentation of the actual disposable strength, 
says the report, much could be done by way of preventing crime by 
having constables working single beats instead of so much coupling 
of beats. 

The casualty and accident rate has again risen, and falls only just 
short of the high figure of 1951. Mr. Pendleton is obviously concerned 
about the appalling numbers of road accidents and is taking whatever 
steps he can to reduce them in the City of Coventry. 


October 1, 1955. 
October 1, 1956. 
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MALEVOLENT MAGICIANS 


The purveyors of those lurid weeklies dealing with what is 
called “* Science Fiction ” (rather more fictional than scientific) 
have placed in the hands of that overgrown American schoolboy 
called Superman a weapon known as the “ Death Ray.” All he 
has to do, as he whizzes through the air on his flying-saucer, is 
to turn the contraption on to the pursuing hosts, representing the 
Powers of Darkness, by whom he and his stalwart followers are 
hopelessly outnumbered, and—Whoosh! (or alternatively 
Wham !) those Enemies of Society are lacerated, smashed and 
blown to smithereens. The explosive sounds that accompany 
the disintegrating process, and the despairing exclamations of the 
evildoers, as they meet their well-merited doom, seem to belong 
to some universal language, though the nationality and political 
complexion of the victims has run the gamut, in recent years, from 
German Nazis and Japanese Militarists to Russian and Chinese 
“Reds.” In the 1770s, though they made the same noises, it was 
George III, Lord North and the rest of the British Imperialists, 
whose Un-American activities suffered a like fate. 


During the past few weeks these imaginative writers have had 
the wind taken out of their sails by the truth, stranger and more 
terrible than fiction, about the hydrogen-bomb explosions. The 
present stalemate, produced by the realization that the new 
weapon is in the hands of both the protagonists in a divided 
world, is the reductio ad absurdum of applied science, the ultimate 
retribution for the practice of man’s inhumanity to man. The 


long story of homo sapiens, the discoveries and inventions of a 
thousand generations, have brought usto the most fantastic 
invention of all—a device guaranteed to throw away the baby 


with the bath-water. In face of the catastrophe that now im- 
minently threatens the whole of mankind, felonies, mis- 
demeanours and torts on a merely national scale shrink to the 
pettiest dimensions. Yet, such is the perversity of human 
nature, the Courts of every individual state will continue to 
prosecute and punish these mild contraventions of municipal 
law within its borders, like men who patch and decorate the 
upper storeys of a building while its foundations are dis- 
integrating and crumbling into ruin. And all the time the 
experimenters, on both sides of the world, will receive financial 
support from their governments, and honour and encouragement 
from their fellow-citizens, for bringing extermination nearer, 
until this chaotic civilization, like so many of its predecessors, 
goes down in flames and blood. Perhaps whatever kind of 
creature takes the place of the extinct species, Man, will follow 
the example of Samuel Butler’s Erewhonians in consigning all 
machines to a sort of chamber of horrors in their museums, and 
making research in applied science the most heinous of all crimes. 


The prospect of this holocaust will not be allowed, meanwhile, 
to distract the philosophic observer from his customary activities, 
academic as they may appear against this background of awful 
reality. And so it is with relief that we turn to consider the 
implications of a news-item which reproduces the vaster problem 
in the microcosm of television. 


Most of us have, at some time or other, played the game of 
““Animal, Vegetable or Mineral,”’ which has become a favourite 
with listeners and viewers. During a recent demonstration on 
the television-screen, the team of experts were invited to identify 
an object held up by the “ question-master” in front of the 
camera. The object in question was a piece of wood, carved in 
the shape of a snake ; it had come from West Africa, where it 
had been much in demand by witch-doctors who regarded it as 
the symbolical image and the magical cause of the painful dis- 
order known to us as “ heartburn.” A week or two later the 


experts were called upon to identify a “‘death-pointer ’—a human 
bone used by sorcerers among the Australian aborigines to 
“extract an enemy’s spirit.””. It was then announced that the 
chairman would forbear from pointing this object at the camera 
because of the unexpected results of the last demonstration. 
Lady viewers in Chiswick, Middlesex, had written to the B.B.C. 
complaining that the episode of the West African snake had left 
them with severe pains in the head and chest, and the chairman 
was anxious to avoid a repetition of these effects, or worse. 


Why Chiswick should be singled out as the principal area 
of devastation we do not know; its topical interest as the 
finishing-point for the University Boat Race can have nothing to 
do with the matter. Its other claim to notoriety derives from 
Thackeray’s Vanity Fair, which opens with a description of Miss 
Pinkerton’s Academy for Young Ladies in Chiswick Mall. It 
may be that this august Institution still casts a spell of sensitivity 
over the female inhabitants of the district, but renders them more 
susceptible to the effects of regional place-names, like West 
Africa and Australia, than was Miss Amelia Sedley, whose final 
school-report contained the memorable passage : 

“In Geography there is still much to be desired ; and a careful 
and undeviating use of the backboard for four hours daily during 
the next three years, is recommended as necessary to the acquirement 
of that dignified deportment and carriage so requisite for every 
young lady of fashion.” 

The /Jocus classicus for the rules of sympathetic magic is of 
course Frazer’s Golden Bough. The two main principles of the 
art are that like produces like—an effect resembles its cause—and 
that things which have once been in contact continue to act on 
each other at a distance, after contact has been severed. The 
belief in these principles is so widespread among the races of 
mankind that even scientific scepticism cannot dismiss it as 
wholly unfounded ; the recent experiment on television serves to 
show that visual contact may be as effective as physical. Thirty 
years ago the lethal effects of radiation from atomic fission at a 
distance were undreamt of, even by physicists ; is it not possible 
that what is now scornfully dismissed as superstitition may yet 
turn out to have a scientifically demonstrable basis ? 


“The categories of negligence are never closed” said Lord 
Macmillan in a famous passage of his speech in Donoghue v. 
Stevenson [1932] A.C. 562, and the student should be prepared 
for startling developments in this branch of the law of tort if the 
B.B.C. experiment is repeated on a wider scale. It is confidently 
submitted that, like the death-ray and the hydrogen-bomb, an 
implement calculated to cause heartburn, or to extract a person’s 
spirit by magical means, belongs to the class of things dangerous 
in themselves; it must also be conceded that “ question- 
masters ” on television are under a duty towards their viewers to 
exercise prudent care in what they show. If they commit a 
breach of that duty, and harm results, it will be increasingly 
difficult to plead, in a world full of technical surprises, that the 
damage is too remote. A.L.P. 


ADMISSION 


It'll be best 
To get it off your chest 
And to make a clean breast— 
How often is an accused thus prompted to admit it 
When if he didn’t he’d be acquitted. 
SPA. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ** The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Building Restrictions—Alleged temporary permission in 1946— 
Enforceability after expiry of time limit. 

A building was erected by the Air Ministry during the war, and in 
1946 an application was made for the conversion of that building into 
two dwelling-houses by the owner of the land. The builder and the 
owner were under the impression, when permission was given for the 
conversion of the building into two houses, that no restrictions or limits 
were imposed, but recently the owner has had a letter from the sur- 
veyor to the council stating that a temporary permission only was 
granted in 1946, for five years expiring on June 1, 1951, with a con- 
dition that the buildings were to be occupied by agricultural employees 
only. This, of course, has made a great difference to the value of the 
buildings, and the builder alleges that a permanent consent was given 
at that time. In support of this he states that in 1946, when he applied 
for a permit to buy timber for the wooden floors, such a permit would 
not have been granted under the defence regulations then in force for 
a temporary conversion, but would only have been granted for a per- 
manent conversion. I shall be much obliged if you will be good 
enough to let me know whether this submission as to licensing regula- 
tions and timber control at that time is correct. EMESTOP. 

Answer. 

In 1946, under art. | of the Control of Timber Order, 1944 (S.R. & 
O. 1944, No. 917; and see S.R. & O. 1946, No. 348, and S.R. & O. 
1946, No. 516) no person could acquire timber except under the 
authority of and in accordance with a licence granted by the Minister 
of Supply, or after April 1, 1946, by the Board of Trade. Under 
art. 3 a licensee was obliged to comply with any conditions contained in 
the licence. The Order did not deal with or restrict the purposes for 
which the acquisition of timber might be licensed. It may be, of 
course, that the Order was administered in the way indicated by the 
builder ; but we think the onus is on him, to show that his licence was 
expressed to be for a permanent building only. We are not told, in 
regard to the “ permission ” granted in 1946, what was the statutory 
power, under which the council were acting. There may be complica- 
tions here which the present owner's advisers should investigate. 


2.—Husband and Wife— Maintenance order made in Northern Ireland 
Variation by English court—Procedure. 

I should appreciate your advice with regard to the following : 

4 wife obtained a maintenance order in Northern Ireland. The 
husband has since come to live in England in this division, and the 
order has been registered in my court under the Maintenance Orders 
Act, 1950, and payment is being made through myself as collecting 
officer. The wife wishes to apply for a variation of the order by 
increasing the amount of maintenance. A summary of evidence in 
support of the application under s. 22 (5) (a) has been sent to me by the 
clerk of petty sessions in Northern Ireland. 

Under s. 22 (1) of the Act of 1950 and r. 8 of the Maintenance 
Order (Summary Jurisdiction) Rules, 1950, the application is by way of 
complaint in accordance with the Summary Jurisdiction Acts (pre- 
sumably now the Magistrates’ Courts Act and Rules, 1952). By 
s. 43 of the Act of 1952 and r. 4 of the Rules of 1952, the complaint 
appears to be to a justice of my division and should be made either by 
the complainant in person or by her counsel or solicitor or other 
person authorized by her on her behalf. 

It is clearly impracticable for the complainant to travel to England, 
and on the assumption she does not wish to employ counsel or solicitor 
owing to the expense, I should be glad to know how she should proceed 
to make her complaint. 

(a) Is it in order for her to sign (in Northern Ireland) a written form 
of complaint and transmit this to me, and for me to place this before a 
justice of my division with a view to his signing the complaint and 
issuing a summons? The justice will not know her signature, but 
possibly this could be authenticated by a magistrate in Northern 
Ireland 

(6) Can the complainant authorize any individual to make the 
complaint on her behalf? Presumably, he must know the circum- 
stances 

(c) Would it be in order for her to authorize me, as collecting officer 
to make the complaint on her behalf, and if so, may I accept a written 
letter of authority from her ? 

(d) Is any other procedure available ? 

(e) I should also be glad to know if it is essential that the complainant 
must be present, or represented in court on the hearing of the summons 
for variation TERSE. 

inswer. 

(a) We think so, and it would be convenient no doubt if the clerk 


of the court in Northern Ireland transmitted the complaint with the 
summary of evidence. 

(5) Precisely what is meant by “ a person authorized in that behalf ” 
has not, so far as we are aware, been the subject of any decision. We 
think it reasonable that the clerk should act as such agent if he receives 
a request in writing purporting to come from the complainant, 
especially if it is accompanied by a summary of her evidence transmitted 
by the clerk of the court in Northern Ireland. Doubtless she could 
authorize some other person to apply on her behalf, such as a friend or 
relation, unless the expression in r. 4 is to be given a restricted meaning, 
which we do not think necessary. 

(c) See (b) above. 

(d) The complainant could, of course, be represented by counsel 
or solicitor in the English court. The procedure must be under s. 22, 
see §. 22 (4). 

(e) This is a special procedure designed, we think, to obviate the 
necessity for personal appearance by an applicant who would have to 
travel from another part of the United Kingdom. In our opinion, the 
case can proceed without her attendance. 


3.—Husband and Wife—Variation of maintenance order—Service of 
summons in Isle of Man. 
Is it possible for a summons for variation of a maintenance order in 
England to be served upon a defendant residing in the Isle of Man ? 
— TEMANX. 
Answer. 


The procedure is by complaint for an order and the summons is 
issued under the Magistrates’ Courts Act, 1952, ss. 43 and 53, so the 
Summary Jurisdiction (Process) Act, 1881, applies and the summons 
can be served, see Summary Jurisdiction Process (Isle of Man) Order, 
1928. 

The reference in s. 4 of the Act of 1881 to the Summary Jurisdiction 
Acts must now be taken to be a reference to the Act of 1952. 


4.-—Husband and wife— Variation of order—Investigation as to means by 
probation officer—Costs. 

I have recently come up against an unusual problem that I would 
appreciate your opinion on. 

At one of my courts, Mrs. H applied for a variation of a maintenance 
order made against her husband Mr. H at the same court in 1948. 
The application was on the grounds that the husband’s means had 
increased since the making of the original order. Both parties were 
legally represented. The court, not being satisfied with the evidence 
given as to the husband’s present means and financial position, 
adjourned the case for one month, and instructed the probation officer 
to investigate the husband’s means, and to report the result of his 
investigations to the court in accordance with the provisions of s. 60 
of the Magistrates’ Courts Act, 1952. 

The husband's solicitor gave notice to the court that he would not 
accept a written report unless the probation officer who had made the 
investigations was present to present his report personally. In view of 
this the court instructed their own probation officer to go and in- 
vestigate the husband’s means. This entailed the probation officer’s 
visiting the husband at his place of abode, a distance of over 100 miles 
away from the court. 

At the adjourned hearing the court, after hearing and reading the 
probation officer’s report, decided to increase the existing order against 
the husband by 5s. a week. They also ordered him to pay the court costs 
which included the expenses incurred by their probation officer in 
making his investigations. The husband’s solicitor objected to his 
client being charged with the probation officer’s expenses, pointing 
out that he was entitled to request the personal attendance at court of 
the probation officer who made the investigations, and prepared the 
report on same ; the solicitor’s objection was overruled. 

The point I am concerned about is, were the court in order in 
directing that the husband should pay these expenses? If they were 
not, from what source should the probation officer be reimbursed ? 

be SUPPLE. 
Answer. 

The award of costs in such cases is now regulated by s. 55 of the 
Magistrates’ Courts Act, 1952. 

As s. 55 deals with costs payable between parties, it appears to 
contemplate orders relating to costs incurred by the parties. If the 
court, without reference to the parties, causes expenses to be incurred 
in respect of a person called by the court as a witness, it may be con- 
sidered that neither party ought to have to pay the costs, in which case 
the probation officer would have to claim his travelling expenses from 
the authority which pays his salary and expenses. 
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5.—Licensing— Modification of scope of on-licence for purpose of 
securing reduction in excise duty—Customs and Excise Act, 1952, 
sch. 4, para. 10. 

My council are the owners of certain premises within the borough, 
which premises comprise a ballroom, cooling lounge and café. A 
justices’ liquor licence has been granted by the licensing justices for the 
borough for intoxicating liquors to be sold in the ballroom, cooling 
lounge and the café of the above premises and such licence will expire 
in February, 1955. 

The excise duty payable in respect of this licence is the annual sum 
of £155 and my council have instructed me to endeavour to arrange for 
the lower rate of duty of £50, as prescribed by para. 10 of the fourth 
schedule to the Customs and Excise Act, 1952, to become payable. 
This provision provides that the lower rate of duty is payable when the 
licensed premises are adapted to be used, and are bona fide used, only 
for certain purposes, viz., “* judicial or public administration purposes 
or as a theatre or as a place of public or private entertainment or as 
public gardens or picture galleries or for exhibitions or for any similar 
purpose.”’ If the present liquor licence extended only to the ballroom 
it is conceivable that the lower rate of duty of £50 would be payable in 
respect of the ballroom being a “ place of entertainment,” but, at the 
moment, the council cannot claim the lower rate on account of the 
licence extending to, in addition to the ballroom, the cooling lounge 
and café, which are not “ places of entertainment.” 

I shall, therefore, be obliged if you can advise me : 

(i) Whether there is any provision under the Licensing Act, 1953, 
whereby application can be made to the licensing justices for amend- 
ment of the present liquor licence by the deletion therefrom of the 
cooling lounge and café ; 

(ii) If there is any provision, what is the procedure which should be 
adopted. NIKE. 
Answer. 

(i) The Licensing Act, 1953, contains no provision for the variation 
by licensing justices of conditions attached to an on-licence, whether by 
enlargement or by modification of their scope. 

(ii) The provisions of para. 10 of sch. 4 to the Customs and Excise 
Act, 1952, operate not on the justices’ licence but on the excise retailer’s 
on-licence taken out under the authority of the justices’ on-licence. 
If this licence is taken out restricted to sales of intoxicating liquor in 
that part of the licensed premises used for public entertainment and 
conditioned as the proviso to the paragraph requires, we think that the 
lower amount of duty will be chargeable. 
6.—Petroleum—Petroleum (Consolidation) Act, 1928, ss. 6 and 19— 

Regulations of 1939 and 1947. 

Having regard to the provisions of s. 19 of the Petroleum (Con- 
solidation) Act, 1928, confirmation is sought as to whether the 
Petroleum Spirit (Conveyance) Regulations, 1939, as made under 
s. 6 of the Act of 1928, apply to the substances specified in Parts I 
and II of the schedule to the Petroleum (Inflammable Liquids and 
Other Dangerous Substances) Order, 1947, having regard to the specific 
provision in art. 1 of the latter order that s. 6 shall apply to such 
substances. 

This query arises by reason of the explanatory note, as included in 
H.M. Stationery Office copies of the 1947 order, that the Secretary 
of State can now make regulations as to the conveyance of such 
dangerous substances with the consequent implication that the existing 
Regulations of 1939 do not apply thereto. J.C.A.P. 

Answer. 

In our opinion the regulations of 1939 do not apply to the substances 
scheduled to the 1947 regulations, but the Secretary of State can apply 
them if he thinks fit. 


7.—Private Street Works Act, 1892—Srreet built on one side only. 

A private street serving twenty-four dwelling-houses on one side is 
about to be considered by my council for making up under this Act. 
The other side of the road is not built up. It has been suggested that 
a footpath should be laid at one side only (to serve the houses) and 
the road made up for its full width, the cost being charged to the owners 
of the twenty-four houses only. What is your opinion please? Prita. 

Answer. 

There is no power under the Act to carry out the suggestion. 

owners on both sides must be charged with the expenses. 


The 


8.—Public Health Act, 1936—Nuisances—Abatement before hearing 
Costs. 

From time to time my council take proceedings for the abatement 
of statutory nuisances, and it has sometimes happened that the works 
required to abate a nuisance have been done before the date of hearing, 
often not being completed till the day before the hearing. It will be 
appreciated that in these circumstances it is not always possible to 
withdraw a case before the day of hearing, and that when the case has 
come on the council have asked for it to be withdrawn, and have 
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asked for their costs, in accordance with s. 94 (3) of the Public Health 
Act, 1936. They have been refused costs on the ground that there 
has been no hearing of the complaint. The absurdity of the position 
has been argued by the council if the view taken by the court is correct. 
It has been pointed out that if the work is done there is no need for 
an order, and that the intention of the section is to cover this sort of 
case, since an abatement notice can safely be ignored until complaint 
is made, even if the defendant is in the wrong and admits it, if the 
court’s view is right and that at the last moment the work can be done. 
Presumably, whether or not the court made an order, if the council 
asked for one when the works had previously been done, the court 
would be bound to give the council their costs if it was proved that 
the nuisance existed at the date of the making of the complaint, but 
it is submiticd that “ hearing” in the section simply means the time 
when the case is considered by the court and does not necessarily 
imply a full consideration of the evidence. PRUDO. 
Answer. 

We agree with the council, that the justices must give costs in ac- 
cordance with the section, which is drafted so as to provide expressly 
for the giving of costs although the nuisance has been abated, and 
differs to that extent from s. 96 (2) of Public Health Act, 1875, 
which it replaced. There is a hearing of a summons before justices, 
even where the defendant attends on the return day and claims and 
obtains its dismissal, the complainant having withdrawn the complaint 
and not appearing: see Bradshaw v. Vaughton (1860) 25 J.P. 102. 
The council, however, must (and is entitled to) show that the alleged 
nuisance existed at the date of the service of the abatement notice and 
at the date of making the complaint. 
9.—Road Traffic Acts—Taking and driving away without consent 

Summary trial—Committal for sentence. 

Where a person appears before a magistrates’ court charged with 
taking a vehicle without owner’s consent and he pleads guilty to the 
offence, have the magistrates power to commit the offender under s. 29 
of the Magistrates’ Courts Act, 1952? JEPSON. 

Answer. 

The procedure is regulated by s. 18 Magistrates’ Courts Act, 1952. 
If the case is tried summarily from the beginning under s. 18 (1) there 
is nO power to commit for sentence. If summary trial is adopted by 
virtue of s. 18 (3) the offender can be committed for sentence if the 
requirements of s. 29 are satisfied. 





THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 


the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention ; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


St. Albans Road, Office : 
South Mimms, Herts, 


5, Bloomsbury Square, 
London, W.C.1, 
Tel. Holborn 5463. 


Stables : 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (conid.) 


cm OF NOTTINGHAM 


Appointment of Full-time Male Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of a Full-time Male Probation Officer for 
the City. 

Applicants must not be less than twenty-three 
nor more than forty years of age, except in the 
case of a serving officer. 

The appointment will be subject to the 
Probation Rules, 1949-1952, and the salary will 
be in accordance with the scales prescribed by 
these Rules. 

The successful applicant will be required to 
pass a medical examination and contribute to 
the Superannuation Fund. 

Applications, stating age, present position, 
qualifications and experience, together with 
copies of not more than three recent testi- 
monials, must reach the undersigned not later 
than May 7, 1954. 

W. M. R. LEWIS, 


Secretary of the Probation | 


Committee. 
Guildhall, 
Nottingham. 


County OF BERKS 
Appointment of Male Probation Officer 


THE Berkshire Probation Committee invite 
applications for the appointment of a male 
whole-time Probation Officer. 

The appointment will be subject to the 
Probation Rules, 1949 to 1954. Applicants must 
not be less than twenty-three nor more than 
forty years of age, except in the case of a serving 
whole-time Probation Officer. Applicants 
should state whether they have, or are able to 
drive, a car. The selected applicant will be 
required to pass a medical examination. 

Forms of application can be obtained by 
sending a stamped and addressed envelope to 
the undersigned and must be returned not 
later than May 8, 1954. 

E. R. DAVIES, 
Secretary of the Berkshire 
Probation Committee. 
Shire Hall, 
Reading. 


County BOROUGH OF DERBY 


Appointment of Full-time Male Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of a Full-time Male Probation Officer. 
Applicants must be not less then twenty-three 
years of age nor more than forty years of age 
except in the case of serving Probation Officers. 
The appointment will be subject to the Pro- 
bation Rules 1949 to 1954, and the salary will 
be according to the scale prescribed by those 
Rules. 

The successful applicant will be required to 
pass a medical examination. 

Applications, stating age, present position, 
qualifications and experience, together with 
copies of two recent testimonials, must reach 
the undersigned not later 
May 15, 1954. 

ARTHUR EXTON, 
Secretary of the Probation 
Committee. 
Justices’ Clerk’s Office, 
Derwent Street, 
Derby 


than Saturday, | 


ALDRIDGE URBAN DISTRICT 
COUNCIL 
(Population—31,000) 


Assistant Solicitor 


APPLICATIONS are invited for this appoint- 
ment (which is a new one) on Grade A.P.T. Va 
(£650—£710) to Grade A.P.T. VIII (£735— 
£810) according to experience. 

The appointment will afford considerable 
legal and genera! experience in all aspects of 
Local Government. 

A new house will be provided, if desired, and 
reasonable removal expenses paid by the 
Council. 


Further particulars of the post, and of the} 
current rapid expansion of the Urban District | 


may be obtained from me. 
Applications, giving names of two referees, 


by May 17, 1954. 
H. G. G. NICHOLS, 
Clerk to the Council. 
Council House, 
Aldridge, 
Staffs. 





BURCOT GRANGE HIGH SCHOOL 
with 

ELIZABETH HOUSE 

49 and 51, Four Oaks Road, Sutton Coldfield 

BOARDING AND DAY SCHOOL FOR GIRLS 
Aged Four to Nineteen 
Care of Children whose Parents are Abroad 
General Certificate of Education 
“THE INDIVIDUAL CHILD MATTERS” 
Apply SECRETARY. Four Oaks 333 











THE 


DOGS’ HOME Battersea 


INCORPORATING THE TEMPORARY 
HOME FOR LOST & STARVING DOGS 


4, BATTERSEA PARK ROAD 


LONDON, S.W.8, 
AND 
FAIRFIELD ROAD, BOW, E. 
(Temporarily closed) 


OBJECTS : 


To provide food and shelter for the lost, 
deserted, and starving dogs in the 
Metropolitan and City Police Area. 

To restore lost dogs to their rightful owners. 

To find suitable homes for unclaimed dogs 
at nominal charges. 


To destroy, by a merciful and painless 
method, dogs that are diseased and 
valuciess 


Out-Patients’ Department (Dogs 
and Cats only) at Battersea, Tues- 
days and Thursdays - 3 p.m. 
Since the foundation of the Home in 
1886 over 2,000,000 stray dogs have 
received food and shelter. 
Contributions will be thankfully received 
by E. L. HEALEY TUTT, Secretary. 











HICHESTER RURAL DISTRICT 
COUNCIL 


Deputy Clerk 


APPLICATIONS are invited from legally 
qualified and other suitable persons for the 
above appointment at a salary of £1,075 per 
annum. 

Further particulars may be obtained from the 
undersigned, to whom applications must be 
delivered by Tuesday, May 18, 1954. 

LEONARD BAILEY, 
Clerk of the Council. 
Pallant House, 

Chichester. 

OUNTY BOROUGH OF SOUTHEND- 
ON-SEA 


Appointment of Senior Probation Officer 


APPLICATIONS are invited for the above 
|appointment, the salary and conditions of 


appointment for which will be in accordance 
with the Probation Rules 1949/54. 

The selected applicant will be required to 
pass a medical examination. 

Applications, together with the names of 


| three referees, should reach the undersigned 


} 


before May 13, 1954. 
H. HOMFRAY COOPER, 
Secretary of the Probation 
Committee. 
1, Nelson Street, 
Southend-on-Sea, 
Essex. 
April 24, 1954. 


ARMARTHENSHIRE MAGISTRATES’ 
COURTS’ COMMITTEE 





| Appointment of Whole-time Justices’ Clerk 


APPLICATIONS are invited from persons 
qualified in accordance with s. 20 of the 
Justices of the Peace Act, 1949, for the 
position of Whole-time Justices’ Clerk for 
the following Group of Petty Sessional 
Divisions : 

Amman Valley, Liandilo, Llandovery, 
Caio and Llangadock—estimated population 
47,803 (1931 Census). 

Salary £1,100 per annum rising by five 
annual increments of £50, to a maximum of 


| £1,350 per annum plus £100 per annum for 


acting for more than one Division. 

Ability to speak Welsh will be an essential 
qualification for the appointment. 

The appointment will be superannuable 
and subject to three months’ notice on either 
side and the successful candidate will be 
required to pass a medical examination. 

The central office will be at Llandilo and 
staff appropriate to the appointment will be 
provided, together with all necessary books, 
stationery and office equipment. An allowance 
will be paid for travelling expenses within the 
area. 

Applications, giving full particulars of age, 
qualifications and experience, together with 
the names and addresses of three referees, to be 
received by the undersigned not later than 
May 31, 1954. 

W. S. THOMAS, 
Clerk to the Magistrates’ 
Courts Committee. 
County Hall, 
Carmarthen. 
April 26, 1954. 
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THE INSTITUTE FOR THE STUDY 
AND TREATMENT OF DELIN- 
QUENCY is holding a Summer School 
on “ The Changing Attitude of Society 
Towards Criminal Responsibility” at 
St. Hugh’s College, Oxford, from 
September 18-25, 1954. Full pro- 
gramme of lectures, discussion groups, 
visits, film shows, etc. Particulars from 
Asst. General Secretary, 1.S.T.D., 
8, Bourdon St., Davies St., W.1. 














Established 1836. Telephone: Holbern 0273. 


GENERAL REVERSIONARY 
AND INVESTMENT CO. 


ASSETS EXCEED £4.000.000 
Reversions and Life Interests Purchased. 
Loans Granted thereon. 

Apply to the Actuary, 69, Cargy STREET, W.C.2 











When replying to advertisers please 
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| THE LEE CONSERVANCY CATCHMENT | 


BOARD 
Deputy Clerk of the Board 
| APPLICATIONS are invited for the above 


1954 





_ The National Association of Discharged 
Prisoners’ Aid Societies (incorporated) 


Patron: H.M. THE QUEEN 





| post from solicitors experienced in the work | 


| of a river board or other public or local 
| authority at a commencing salary of £1,200 
per annum rising, subject to satisfactory 
service, by four annual increments of £50 to a 

| maximum of £1,400 per annum. The appoint- 
ment will be subject to two months’ notice on 
either side, and the successful candidate may 
be required to pass a medical examination. 
The post is pensionable without contribution 

| in accordance with certain local enactments 


(copies of which can be obtained from the | 


| undersigned), but the Board will, if desired, 


FUNDS AND LEGACIES URGENTLY 
NEEDED 
it must be right to help one wishing to make 
good after a prison sentence 





Registered Office : 
St. Leonard’s House, 66, Eccleston Square, 
Westminster, S.W.1. Tel. : Victoria 9717/9 





consider specifying the person appointed as a | 
| contributory employee for the purposes of the | 


Local Government Superannuation Act, 1937. 
Applications, stating age, 


and administrative work and present salary, 


accompanied by copies of not more than three | 


recent testimonials (or the names of three 
| referees), should beaddressed to the undersigned 


toarrive not later than the first post on Monday, 
| May 24, 1954. 


| in envelopes marked “ Deputy Clerk ”’ so as | 
} 


An applicant who canvasses a member or | 


officer of the Board or obtains from a member 


or officer a letter of introduction shall be | 


| disqualified from appointment. 
J. L. SPILLER, 
Clerk of the Board. 
Head Office of the Board, 
Brettenham House, 
Lancaster Place, Strand, London, W.C.2. 


qualifications, | 
| extent of experience in all branches of legal | 


eae 
IT’S NEW! 


CHLORO-FLASH BY 


NU-SWIFT! 


EXTRA-RAPID for 
EXTRA-HAZARDOUS FIRE RISKS : 
Chlorobromomethane, science’s new 
wonder chemical in pressurized 
charges. Approved by F.O.C. 
You've never seen anything like it! 

NU-SWIFT LTO - ELLAND - YORKS 
In Every Ship of the Royal Navy 














LAW WITHOUT GRAVITY 


By J. P. G 
Iustrated by Leslie Starke. 


This is a selection of the verse by J. P. C. which has enlivened the pages of the 
Justice of the Peace and Local Government Review over the past four years. 


amused. 


Price: 7s. 6d. net 




















“Law Without Gravity’ emphatically does not set out to instruct. 
captivate those who are young in heart, who wish to be entertained, diverted and 
We think it will succeed in that object —but then, perhaps we are 
prejudiced : we have read it. 
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JUSTICE OF THE PEACE LTD., 
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REGISTER OF LAND AND ESTATE AGENTS, AUCTIONEERS, 
VALUERS, AND SURVEYORS 


CHESHIRE LANCASHIRE MIDDLESEX 


CH&STER—HARPER, WEBB & CO., CharteredSurveyors. | BLACKBURN & EAST LANCASHIRE.—SALIS- | POTTERS BAR & pero. —WHITE, SON & PILL, 
Rating Specialists, 35 White Friars, Chester. Tel. 1 BURY & HAMER (Est. 1828). Mills and Works Valuers, 58 High Street. Tel. 3888. 
Auctioneers and Estate Agents, 50 Ainsworth Street, 
CORNWALL Blackburn. Tel. 505! and 5567. 
FALMOUTH.—ROWE & KNOWLES, Strand, Falmouth. | MANCHESTER.—EDWARD RUSHTON, SON & NOTTINGHAMSHIRE 
Tel. : 189 and 1308, KENYON, 12 York Street. Est. 1855. Tel. CENetral NOTTINGHAM.—KINGSTON & PARTNERS, Sur- 
1937. Telegrams Russoken. veyors, Valuers, Town Planning Consultants and Indus- 
DEVON trial and Rating Valuers, 14 Chaucer Street. Tel. 45290. 
AXMINSTER—ARNOLD L. BALDOCK, B.Sc.,A.R.I.CS., LEICESTERSHIRE RETFORD.—HENRY SPENCER & SONS, Auctioneers 
Chartered Surveyor, Valuer, Land Agent, Shute, | LEICESTER, LEICESTERSHIRE & MIDLANDS.— and Valuers, e Square, Retford, Notts. Tel. 
Axminster. Tel. MONTAGUE TURNOR, FALP-A FV. Auctioneer, ————— eee 
EXETER—RIPPON, BOSWELL & CO., F.A.1., 8 Queen Estate Agent, Surveyor and Valuer, 27, Belvoir Street, 
Street, Exeter. Est. 1884. Tels. 3204 and 3592. Leicester. (Tel. 65244-5). 


ESSEX LONDON AND SUBURBS SURREY 
CAMBERLEY (HANTS & BERKS BORDERS).— 


ILFORD AND ALL ESSEX.—RANDALLS, Chartered oe — ay yg a Estate 
Surveyors, Auctioneers, Valuers, | Medway Parade, GER. 5851 x BRI. 7866 x Agents, 3! High Street. t. . Tel. . 
Cranbrook Rd., Ilford.’ Est. 1884. Tel. ILFord 220i SHAWS Gnseuh-00. 1. GELL. © 800%, Chsewed Seremen, 
(3 lines). (E.A.L.) LTD. Anctonsere and Estate Agents, 5! High Street, Esher. 

GLOUCESTERSHIRE “ ESTATE OFFICES,” 76-80 SHAFTESBURYAVE.,W. 1. CUNDFORD.—CHAS. OSENTON & CO., High Street. 

el. 62927/ 


CIRENCESTER AND COTSWOLDS. — HOBBS & and at 151 DULWICH ROAD, S.E.24 
CHAMBERS, F.R.I.C.S., F.A.1., Market Place, Cirencester. SURBITON.—E. W. WALLAKER & CO., F.A.L.P 
(Tel. 62/63) and Faringdon, Berks. J. H. W. SHAW, P.P.C.LA., F.ALP.A., FV. Surveyors, Auctioneers, Valuers and Estate ae 


Victoria Road, Surbiton. Tel. ELMbridge 5 
HERTFORDSHIRE 
ANSCOMBE & RINGLAND, Surveyors, Chartered Estate 


BARNET & DISTRICT.—WHITE, SON & PILL, 13/15 Agents, 8 Wellington Road. NWS. Tel. PRI. 7116. SUSSEX 
High Street. Tel. 0086, and at New Barnet. 

DRIVERS, JONAS & CO., Chartered Surveyors, Land | BOGNOR REGIS, Sart atx SELSEY & DIST- 

KENT Agents and Auctioneers, 7 Charles li Street, St. RICT.—CLIFFORD E. RALFS, F.A.L.P.A., Auctioneer, 

James's Square, London, S.W.1. WHitehali 3911. Estate Agent, Surveyor, Knighton Chambers, Aldwick 
GueRECAr—SROPLSY—SUTCLINE, SON of Also at Southampton. Road, Bognor Regis. (Tel. : 1750). 

PARTNERS, wy YS — Surveyors, The Old BRIGHTON & HOVE—H.D.S. STILES & CO. et 

Estate office, hortiands Station, Kent. FAREBROTHER, ELLIS & CO., 29 Fleet Street, E.C.4. Surveyors, Chartered Auctioneers and Estate Agen 
Tel. RAV. 7201/6157. Also. S i London Road, Bromiey. H. C. WILSON & CO., 51 Maida Vale, W.9. Est. 1853. 101 Western Road, Brighton |. Tel. Hove 35281 Q fines). 
RAV. 0185/7. ' Tel. Cunn. 6111 (4 lines). 





























BINDING 


The Publishers of “* Justice of the Peace and Local Government Review "’ undertake the binding of Subscribers’ volumes 
and the: following arrangements have been made for the convenience of Subscribers. 


A “* Call-in ”’ scheme for receipt of volumes by the Binding Department has been instituted so as to ease congestion in the bindery. 
The scheme enables subscribers to have the use of their volumes pending despatch for binding, which is obviously preferable to the volumes 
lying idle whilst awaiting their turn. 


All Subscribers who have had their volumes bound in past years will automatically receive ‘‘ Call-in ’’ notices in due course. New 
Subscribers, and those who have not had their volumes bound previously, are invited to write for our ‘* Bookbinding Service ”’ leaflet, a 
copy of which will be sent on request. 

PRICE LIST 


Grade “A ”’ Bindings 
Newspaper, per volume Reports, per volume 
Half Calf .. F - = _. aa Half Calf th " oe ~. oo 
Legal Buckram .. <a ‘ie .. 21s. 6d. Legal Buckram .. es és -. ome 
Green Cloth - > a 19s. 6d. Green Cloth... oe 18s. 6d. 
These bindings are hand-bound, and are ideal for office reference, since they are capable of wtihemading constant use over 
a very long period. 
Grade “ B ”’ Bindings 
(one style only) 
Newspaper, per volume Reports, per volume 
Royal Blue Buckram .. .. 16s. 6d. Royal Blue Buckram .. . Se. 
These bindings present a neat attractive appearance and can be relied upon to give good service. This ayle of binding 
is similar to that invariably used by book publishers. 
Both grades : postage extra 
Volumes for binding and requests for ““ Bookbinding Service ”’ leaflet should be addressed to : 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW BINDING DEPARTMENT 
28, St. Michael’s Street, Oxford. Telephone : Oxford 3413 
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